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I  find it almost irresistible opening this paper with the good old 

story of Antonio and Shylock in Shakespeare’s Merchant of 

Venice.  Though I read the Merchant of Venice in secondary 

school, its relevance to marine insurance, and cargo insurance by ex-

tension, was first drawn to my attention by the stupendous Chief 

E.O.A. Idowu in a paper he delivered on December 6, 1995 at the Mari-

time seminar for Judges organized by Nigerian Shippers Council, who 

incidentally are the organizers of this seminar. 

The story goes that Antonio was a merchant who dealt in commodities. 

Shylock was a crude money lender.  Antonia approached shylock for a 

short term credit finance to import some commodities which must have 

been hot in the market at the time.  Shylock granted the loan at a high 

interest rate counting on chewing a huge chunk of Antonio profit if the 

venture succeeds. On due date Antonio defaulted but shylock was con-

soled by the agreement he had with Antonio to take a pound of Anto-

nio’s flesh in lieu of payment.  Unknown to Antonio and shylock, the ship 

went through a tempestuous turbulence and inclement weather.  The 

ship was taking too long to arrive leading shylock to believe that Antonio 

did not order the expected goods that would arrive in Venice.  None of 

the parties had the means of locating or knowing the whereabouts of 

the vessel and her cargo.  Shylock running out of patience, sued Antonio 

to court which to Antonio’s good fortune was presided over by Portia, a 

lady of exquisite and immaculate character. Shylock insisted on the 

terms of the contract and demanded for his pound of flesh.  Antonio 

clearly had no defence and so Portia had no other choice than to hold 

that Shylock was entitled to the pound of flesh.  This was definitely the 

right decision but surely not a just one.  Concerned, about the implica-

tions on Antonio’s life of enforcing the contract to the letter, on the basis 

of pacta sunt servanda, Portia ordered that there must be no drop of 

blood when Shylock cuts off Antonio’s pound of flesh.  In the midst of 

Though I read the 

Merchant of Venice 

in secondary school, 

its relevance to 

marine insurance, 

and cargo insurance 

by extension, was 

first drawn to my 

attention by the 

stupendous Chief 

E.O.A. Idowu in a 

paper he delivered 

on December 6, 

1995 at the 

Maritime seminar 

for Judges organized 

by Nigerian Shippers 

Council 



Olisa Agbakoba | The Nigerian Legal Framework versus the Internationally Recognised Limitations 

2 

the confusion that ensued, the master of the ship and the seamen 

rushed into the court to tell the court of their perils and misfortune at 

sea which caused the delay in delivering the goods.  The goods eventual-

ly arrived, Antonio disposed same and paid Shylock the principal and in-

terest owed. 

This story throws up several maritime problems faced in that era.  Princi-

pal among these was the absence of cargo insurance.   Antonio would 

not have lost a day’s sleep from any news of loss of his cargo, as he 

would have only needed to call on his insurers and Shylock is settled. 

History of Cargo Insurance 

All that is history now.   Today, insurance plays certain basic roles in the 

economic and social structure of the society, providing relief from finan-

cial losses arising from the ever present element of risk and uncertainty 

in man’s daily living.  Insurance principles have over the years been per-

fected and utilized to protect individuals and corporate bodies against 

financial losses arising from loss of damage to their properties or other 

business assets.  No modern economy can function, efficiently without 

services provided by an organized insurance industry.   Modern interna-

tional trade would also be virtually impossible without marine insurance.  

Maritime insurance is the earliest form of commercial insurance but its 

origin is said to be “veiled in antiquity and lost in obscurity”  because no 

one is certain about its exact origin.  It is widely accepted that marine 

insurance was practiced among the maritime people that were engaged 

in trading with the Greeks 2,000 years ago.   The commercial cities of Ita-

ly had evolved organized insurance systems during the 14th century, 

while in England the Admiralty court had dealt with marine insurance 

cases during the 16th century. 

Modern maritime insurance practice is traceable to Edward Lloyd’s 

Coffee House opened in London in 1689.  At this time, anyone needing 

insurance (mostly marine) would send a policy around London for sub-

scription by anyone with sufficient means to take a share of the risk in 

return for a portion of the premium.  A broker usually ensured that the 

policy was underwritten by people of sufficient wealth.  Lloyd’s Coffee 

House became a meeting place for people buying and selling insurance.   

Lloyd’s sent runners to the waterfront to pick up news of ships move-

ments. 

The modern day Lloyd’s was born in 1789 when underwriters moved to 

premises at the Royal Exchange, London.  These were professional un-

derwriters employed by the merchant and others to accept business at 

Lloyds on their behalf.  In 1857, the Salvage Association of Lloyd’s was 

formed for the protection of commercial interests in wrecked and dam-

aged property.  The Salvage Association undertook all types of salvage 
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work, supervised repairs and arranged for salvage vessels to assist ships 

in distress.   In 1871, the Corporation of Lloyd’s was created by an Act of 

Parliament. 

Lloyd’s of London is presently the world’s leading insurance market trad-

ing business worth billions of pounds in premium annually.  Lloyd’s list 

provides the name, position, destination, and other important data of 

every merchant ship in the free world. 

Introduction of Insurance to Nigeria 

The concept of insurance in its modern form was introduced into Nigeria 

by the British in the closing years of the 19th century with the establish-

ment of trading posts in what is now known as Nigeria towards the end 

of the 19th century by European trading companies, mostly British.  The-

se companies started effecting their insurances with established insur-

ers in the London insurance market.   As time went on, some British in-

surers appointed Nigerian agents to represent their interest in the coun-

try.   These agents later metamorphosed into full branch offices of their 

parent companies in Britain.  The first branch office in Nigeria was the 

Royal Exchange Assurance in 1921, later followed by other British com-

panies.   Indigenous Nigerian insurers and reinsurers later followed,  

such as NICON established in 1969 and Nigeria Reinsurance Corporation 

established in 1977.  There are well  over 200 direct insurance compa-

nies and over five professional reinsurance companies operating in Nige-

ria today. 

Most of the country’s major or large marine risks are placed in the Lon-

don market and at Lloyd’s.  The influence of these foreign markets and 

their marine insurance practices are quite substantial in Nigeria such 

that the Institute of London Underwriters’ (ILU) clauses are extensively 

used in both hull and cargo insurance business in Nigeria.  The Institute 

clauses are drafted  by the ILU  and are generally revised from time to 

time in response to the needs of the insurance world.   The clauses con-

tain the terms of the insurance contract, the risks covered or excluded, 

the duration of the policy, the duties of the parties, the measure of in-

demnity, assignment of the policy, the choice of law clause, and other 

relevant information.   The common clauses in use are Institute Cargo 

Clause A,B and C (ICC A,B,C),  Institute Time Clauses (Hulls) (ITC (Hulls)), 

Institute Voyage Clauses (Hulls) (IVC (Hulls)), Institute Time Clauses 

(Freight) (ITC (Freight)), Institute Voyage Clause (Freight) (IVC (Freight)), 

Institute Time Clause Hulls (Port Risk)) (ITC Hulls (Port Risk)).  These 

clauses together with the relevant policies to which they are attached 

forms the basis of marine insurance contracts in Nigeria. 

Marine insurance refers to that branch of insurance concerned with the 

insurance of ships as well as their freight  and cargo against maritime 
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risks or perils.   “Maritime Perils” are the perils consequent on, or inci-

dental to the navigation of the sea, that is to say, the perils of the seas; 

fire, war perils, pirates, rovers, thieves, captures, seizures, restrains and 

detainments of princes and people, jettison, Barratry and any other per-

ils, either of the like kind or which may be designated by the policy.   

(Section 5 (3) Marine Insurance Act of 1990) 

The Nigerian Framework for Cargo Insurance 

Operating Cargo Insurance Business without a Cargo Insurance Policy 

The Nigerian economy is going through a transition.  We are moving 

from a centrally state controlled economy to a liberal economy driven 

principally by the private sector.   The GON is deregulating the vital sec-

tors of the economy including the maritime sub-sector and it parent sec-

tor -  the transport sector.  To this end, much effort has been exerted 

towards formulating an appropriate transport policy as well as maritime 

policy for Nigeria.  It would be incomplete to talk about a comprehensive 

maritime policy in the absence of an appropriate cargo insurance policy.  

The latter being the lesser should be incorporated in the former being 

the greater.  There is currently no appropriate cargo insurance policy in 

Nigeria hence it is imperative that any discuss about optimizing the bene-

fits of cargo insurance should start from this point. 

The Function and Role of Policy in Industry 

Black’s Law Dictionary (6th edition @ page 1157) defines the word 

“policy” as “the general principles by which a government is guided in its 

management of public affairs, or the legislature in its measures.  Put 

differently,  a policy is a selected, planned, or agreed course of conduct 

or action usually based on principles.   Cargo is a component part of ship-

ping.  A cargo policy should naturally be subsumed within the ambit of 

shipping policy.   This will shortly be made clearer as we consider ship-

ping policies.   Shipping policies may be classified into two major catego-

ries: 

1. Commercial; and 

2. Operational. 

Commercial policies relates to trade activities.   They cover matters such 

as tonnage, ownership, and registration  of ships, employment of sea 

farers, taxation, marine insurance, cargo, passenger transportation, em-

ployment of vessels in contracts of affreightment  and the incorporation 

of relevant national laws and international conventions into the rights 

and obligations of parties to these contracts, etc.  Operational policies on 

the other hand cover matters like safety of life at sea, protection of ma-

rine environment, pilotage, etc.  The implementation of these policies by 

the government is usually approached at two levels: 
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1. Promotional/Regulatory Strategy: Here the government tries to en-

courage the industry by taking measures that will ensure the growth 

of the local industry in the face of external competition.  For in-

stance, the government could grant subsidies to the particular sec-

tor or enact protective legislation. 

2. Regional and Inter Governmental Co-operation: This approach in-

volves influencing the market through clamour for changes at the 

international level. 

These mechanisms should be discussed in greater details. 

National Regulation 

Governments usually enact protective legislation or regulation with the 

objective of reserving all, or part of national cargoes to national flag 

ships.   Other forms of protective polices practiced around the world 

include cabotage, where coastal and inland water trading is reserved 

exclusively for national flag ships.  Government may also require that 

exported goods sold be on CIF terms, while all goods imported should 

be on FOB terms.   It may also require that military, strategic or aid car-

goes be freighted by national flag ships. 

Subsidies 

Government may effect its policy of encouraging the local shipping in-

dustry by granting subsidies directly or indirectly to ship owner and ship 

builders.   The subsidies may take the form of operating subsidy or con-

struction subsidy  meant to  build up capacity of national carriers and 

national ship building repair yards to enable them compete on the same 

pedestal with their foreign counterpart.  An example is the SASBF (Ship 

Acquisition and Ship Building Fund) administered by the NMA  by virtue 

of the National Shipping Policy Act.  Tax benefits may also be extended 

to the vital sectors of the industry. 

Bilateral Agreements between Governments 

Countries with similar economic affinity or interests do enter into bilat-

eral agreements particularly with regard to their services.  Bilateral 

agreements of commercial nature take the form of sharing the shipping 

market between national lines of the affected countries on some agreed 

formulae. 

Regional Grouping Agreement 

Governments within a geographical area can come together for the pur-

pose of formulating collective policies to stimulate the growth of the 

regions maritime business.  For instance,  the Ministerial Conference on 

Maritime Matters (MINCONMAR) is working towards coordinating their 

policies for the benefit of the sub-region’s trading and shipping inter-
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ests.   Another regional grouping is the OECD (Organisation for Economic 

Co-operation and Development) whose "code" covers the organisation's 

invisible service interests like shipping insurance, banking etc. The EC 

(European Community) offers another example of a strong regional 

agreement. The EC regulations 4055-4054 of 1986 constitute the core of 

the Community's Shipping Policy. 

International Organisations and the UN specialised Agencies 

Shipping being an international concern naturally captures the interest 

and intention of the United Nations. The UN through her specialised 

agencies on trade and maritime (e.g. International Maritime Organisa-

tion (IMO) and United Nations Conference Trade and Development 

(UNCTAD) have provided a veritable platform for effective fundamental 

changes in shipping polices world-wide. 

The IMO (formerly International Maritime Consultative Organisation 

(IMCO) until 1982) has as part of its objectives, encouraging the removal 

of discriminatory and restrictive actions by governments and thereby 

promote the free availability of shipping services for the benefit of world 

trade. 

UNCTAD's work covers such matters as Liner Conferences, Multi-modal 

Transport, Ports (their developments and adequacy), protection of ship-

pers interest, bulk (cargo) trade (wet and dry), development of merchant 

shipping in developing nations and correcting the imbalance between 

supply and demand of shipping services, etc. The UN Liner Code of 1974 

(generally referred to as UNCTAD Liner Code) has as its primary objec-

tives the desire to shift some of the perceived economic benefits accrua-

ble through commercial aspects of shipping to developing third world 

countries known as the Group of 77 Code prescribes that 40% of the to-

tal volume of cargo traffic and revenue shall be reserved for indigenous 

national carriers, another 49% for carriers of cargo originating and desti-

nation countries and the remaining 20% for all recognised third-flag car-

riers. Nigeria adopted the UNCTAD Code on September 10, 1975 

On December 29, 1981 the civilian administration of Alh. Shehu Shagari, 

launched what was called a new National Shipping Policy. The policy re-

emphasized the spirit and letter of the UNCTAD Code and stated its de-

sire that Nigeria's merchant marine should be sufficient to carry our do-

mestic and international cargo. On April 30, 1987, the National Shipping 

Policy Act (NSPA) was passed into law signifying the formal domestica-

tion of the UNCTAD Liner Code. 

A Cargo Insurance Policy under the National Shipping Policy Act. 

It is significant to note that before the introduction of the National Ship-

ping Policy Act in 1987 there was a Marine Insurance Act (MIA) enacted 
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in 1961 which governed marine and by extension, cargo insurance in 

Nigeria. The MIA reproduced in extenso the English Marine Insurance 

Act of 1906 which is a codification of case law and common law princi-

ples relating to marine insurance. It was not surprising, then that the 

MIA did not stipulate any cargo insurance policy for Nigeria. It was not 

until 1987 that a national cargo insurance policy was formulated for Ni-

geria under section 14(3) of the NSPA. 

Section 14(3) stipulates that all public sector contracts for the importa-

tion and exportation of goods shall be on F.O.B. and C and F contracts 

respectively. This means that cargoes belonging to the government or 

for use in the execution of government contracts shall be imported into 

the country on FOB basis. If on the other hand, the cargoes are meant 

for export is should be on C and F terms. The clear policy intent it that 

such imports or exports are to be insured by a Nigerian registered insur-

ance company. 

Laudable as this idea may be, it is still not without grave problems. First, 

it is restricted to public sector contracts alone. Which implies that all 

private sector contracts are excluded from the benefit of this policy. The 

Nigerian insurer is thus faced with the herculean task of competing 

against their favourably positioned foreign counter parts. 

Cargo Insurance Policy under the Insurance Decree Of 1997 

The hardship caused by the rather lop-sided policy in the NSPA would 

seem to have been ameliorated by the Insurance Decree No. 2 of 1997. 

Section 76 of the Decree deal with insurance of imports, and it provides 

that an insurance of goods to be imported into Nigeria shall be made 

with an insurer registered under the Decree. This provision covers both 

public and private sector contracts. An insurer cannot be registered un-

der the Decree unless it is duly incorporated as a company or co-

operative insurance society under Nigerian Law (See section 3(1), 4(1) 

and 6(1) of the Decree). Subsection (3) of Section 76 further stipulates 

that every L/C or such similar document issued by any bank or other fi-

nancial institution in Nigeria in respect of goods to be imported shall be 

on Carriage and Freight basis only. It is not quite clear whether the De-

cree intended to say FOB when it stipulated C and F.  The manifest in-

tention remains that the goods are required to be insured by a Nigerian 

insurer. 

The whole ideal of inserting this provision in the Insurance Decree is 

without doubt, to give the Nigerian insurer unrestricted access to insure 

all imported goods coming into Nigeria. But the Decree would appear to 

have created an opening for Nigerian insurers  with the right hand and 

in the same breath blocked the opening with the left hand. This is be-

cause Subsection (4) of Section 76 provides that where in any particular 
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case an insurance broker satisfies the National Insurance Commission 

(NAICOM) that by reason of the exceptional nature of the risk in, or ema-

nating from, Nigeria or other exceptional circumstances, it is impractica-

ble to effect the insurance with an insurer registered under the Decree 

(i.e. a Nigerian insurer) the commission may in writing permit such bro-

ker to effect such insurance with insurers outside Nigeria. 

It is regrettable to note that while this provision was meant to grant ex-

ceptions in certain deserved cases, it has been used as a general rule of 

insurance practice in Nigeria. The Nigerian insurer, for reasons which 

may become evident shortly, are content acting as brokers/agents for 

foreign insurers. 

Cargo Insurance Business under a Deregulated Economy 

Since attaining independence, the GON (Government of Nigeria) has run 

and managed the vital sectors of the economy through state owned en-

terprises (SOE’s). The Insurance Industry was no exception. The GON es-

tablished NICON to pursue its insurance business and Nigerian Reinsur-

ance Corporation for reinsurance business. Appropriate legislation was 

passed to protect these concerns and curtail competition thus making 

them monopolies. Some of these statutory provisions will be considered 

in the course of this paper. Nigeria now moves from a public sector ori-

ented economy towards a private sector driven economy that is more 

competitive and market based.  The monopoly of NICON and Nigeria-Re 

should naturally be broken as a necessary corollary. 

The vehicle through which this policy is pursued is deregulation. Deregu-

lation involves the elimination or reduction of government’s regulation 

of business over a certain industry to permit freer markets and competi-

tion. Deregulation of an industry would usually take any or all of the fol-

lowing forms: 

1. Abolition of Regulatory Controls 

2. Reducing Administration 

3. Decentralisation of Regulatory Rule making. 

4. Less interventionist laws. 

The insurance industry is being deregulated. The Public Enterprises 

(Privatisation and Commercialisation) Decree No. 28 of 1999 which is the 

Federal Government’s legal blue print for deregulation/Privatisation, has 

listed NICON and Nigerian Reinsurance Plc. for partial Privatisation. Forty 

per cent of the shares in these enterprises would be sold to strategic in-

vestors, 20% to Nigerian individuals and the remaining 40% will be re-

tained by the GON. It is anticipated that the deregulation of the insur-

ance sector will be in the form of abolition of regulatory controls and by 

less interventionist laws. 
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To give proper effect and meaning to the deregulated insurance sector 

the GON must recognize that deregulation is a serious economic reform 

program like the ill-fated Structural Adjustment Program (SAP) which 

has its peculiar “conditionalities”, formalities, procedures and struc-

tures. It must be appreciated that there is a wide structural gorge be-

tween a regulated and deregulated economy that requires a proper 

framework to close. This will take careful planning and serial implemen-

tation. I am aware that the process for privatization of NICON and Nige-

ria-Re has been kicked off. It is however sad to observe that the govern-

ment  is attempting to jump from regulation straight into deregulation 

without following the due process. The result is that we are trying to 

apply deregulation to structures designed for a regulated economy. This 

will not work. It is not too late in the day to return to the drawing board 

and put the proper structures in place. It is suggested that deregulation 

of the economy should be broken down  into the following processes: 

1. Formulation of a blue print for deregulation; 

2. Sectoral reform policy 

3. Monetary, Fiscal and Financial Policy Reform 

4. Restructuring of the civil service 

5. Justice Sector Reforms 

6. Legal and Regulatory Framework 

7. Actual Privatisation, Commercialisation etc. 

Legal and Regulatory Framework for deregulating the Insurance sector. 

It is pertinent to consider briefly the legal and regulatory framework for 

deregulating the insurance sector. 

Transiting from a regulated to a deregulated insurance sector, the old 

legal structure and framework will no longer hold. The existing legal and 

regulatory structures needs to be relaxed to reduce government regula-

tion of insurance business, break the monopoly of NICON and Nigeria-

Re, and create a level playing field for all competitors. The new legal 

frame work should take the following form:- 

1. Amending/reviewing and updating existing laws 

2. Setting up independent regulators and if deemed unnecessary, rede-

fining the role and powers of NAICOM to reposition it as an inde-

pendent regulator. 

3. Drawing up new laws and regulations. The new laws will be in two 

categories. 

 Those establishing the independent regulatory body 
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 Those enacting new sets of laws that will complement the de-

regulation process e.g. Competition Act, Restrictive Practices, 

and Fair Trading Act, etc. 

The following provisions of the Insurance Decree will have to be struck 

down or amended to remove their regulatory features. 

1. Section 69(1) forbidding any insurer or re-insurer other than Nigerian 

Reinsurance Corporation from entering into a contract of reinsurance 

with a foreign reinsurer with respect to foreign reinsurance business 

without first offering the business t Nigerian Reinsurance  Plc. as stip-

ulated by Section 7(3) of the Nigerian Reinsurance Corporation Act. 

Section 7 of the Reinsurance Act actually gives Nigerian Reinsurance 

Plc. the right of first refusal of any insurance business from Nigeria 

before such business is placed in the international reinsurance mar-

ket. Nigerian Reinsurance should source for its own foreign reinsur-

ance business as other private reinsurance companies are doing. 

2. Section 93(1) and (2) making NICON the sole insurer of all properties 

of the Federal and State Governments as well as any statutory corpo-

ration. Any other insurer can only insure such properties if the Presi-

dent of Nigeria gives his approval in writing. Neither the Insurance 

Act nor the NICON Act Cap. 263 LFN 1990 defines the expression 

“government property.” But from the combined effect of Section 4(1) 

and (2)(b) of NICON Act which empowers NICON to carry on any class 

of insurance business and in that respect insure any property in 

which the government has any interest it would be safe to surmise 

that property includes everything that is the subject of ownership, 

corporeal or incorporeal, tangible or intangible, visible or invisible, 

real or personal. Everything that has exchangeable value or which 

goes to make up wealth or estate. This will include cargoes belonging 

to the government. 

 The original policy or certificate of insurance 

 Original Bill of Lading 

 The ship’s discrepancy and short landing certificate 

 NPA non-production letter 

 Charter party agreement, where they are incorporated by ref-

erence into the bill of lading. 

 Survey report or other documentary evidence to show extent 

of loss or damage 

 Landing account and weight notes at final destination 

 Correspondence exchanged with other parties regarding the 

loss or damage. 
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Conclusion 

I wish to conclude this paper with the following recommendations 

which if implemented will take the insurance industry to a higher level 

of performance in the 21st Century. 

1. Nigeria needs a comprehensive and up to date cargo insurance poli-

cy. The cargo policy should be complemented with a transport policy 

and maritime policy for Nigeria. 

2. The current policy that all imports of goods are to be underwritten 

by Nigerian importers has not been given bite by the Federal Gov-

ernment due to lack of political will to enforce the policy. The gov-

ernment can boost the fortunes of the insurance sector and con-

serve scarce foreign currency if this policy is strictly enforced. 

3. The Nigerian insurance sector is still over regulated though the sec-

tor is supposed to have been deregulated. The role and powers of 

NAICOM need to be redefined. NAICOM should be restructured to 

make it more independent so it can play the role of an umpire. The 

exclusive rights of NICON and Nigeria Re to certain insurance busi-

nesses should be removed with the privatization of these enterpris-

es to allow for competition and create a level playing field in the in-

dustry. 

4. There is need for a review of the relevant insurance statutes and 

regulations. These laws came into force at a time when the sector 

was heavily regulated. These laws should be reviewed to make them 

suitable for a deregulated insurance sector. 
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