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Introduction 

S ince independence, the Government of Nigeria (GON) has 

run and managed the vital sectors of the economy through 

State Owned Enterprises (SOE). The economy was highly 

regulated and the principles of competition and operation of free mar-

ket forces were absent. The need to offer public service and supply 

some goods and services at prices lower than what would have ob-

tained under a competitive market justified retention of SOE. SOE how-

ever proved on the long term to be inefficient, highly dependent on 

subsidies, unresponsive to modern technological changes, and un-

profitable to the government.  The GON is now committed to deregu-

late the vital sectors of the economy in order to move Nigeria from a 

public sector oriented economy towards a private sector driven econo-

my that is competitive, export oriented and market based. 

Understanding Deregulation 

Deregulation implies the elimination or reduction of government regula-

tion of business over a certain industry to permit freer markets and com-

petition.  Deregulation may take the form of abolition of regulatory con-

trols, reducing administration, decentralisation of regulatory rule mak-

ing, and removal of interventionist laws. The key vehicles on which the 

governments deregulation policy is carried on are privatization and com-

mercialization. 

Moving from Regulation to Deregulation 

The GON at the outset opted for commercialization of the Ports.  Under 

this scheme, the Ports though essentially state owned, operated as pure-

ly commercial enterprises with profit as primary motive. This option ap-

pears unsatisfactory and the GON would seem to be considering strongly 

privatization of the Ports by way of concessioning. 

Whatever option of privatization chosen by the GON, it must first be em-

Deregulation implies 

the elimination or 

reduction of 

government 

regulation of 

business over a 

certain industry to 

permit freer 

markets and 

competition 



Olisa Agbakoba | Legal and Regulatory Framework of Concessioning in Ports Operation 

2 

phasized that there is a wide structural gorge between a regulated and a 

deregulated economy that needs a proper framework to close through 

careful planning and serial implementation. A deregulated economy has 

its distinct structures, mechanics, legal regulatory frameworks, formali-

ties, processes and procedures distinct from those operating under a reg-

ulated economy.   The structures of a regulated economy would be un-

suitable for a deregulated economy. To move from regulation to deregu-

lation a transition process must be put in place during which the old eco-

nomic policies, legal, regulatory and institutional structures will give way 

to new ones. 

Steps to privatization of ports 

A proper transition from regulation to deregulation follows a pattern that 

involves a wide range of policy reforms to remove some key constraints 

to privatization. These processes may be broken down as follows:- 

1. formulation of a blueprint for deregulation 

2. Sectoral reform policy 

3. Monetary, Fiscal and Financial Policy reforms 

4. Restructuring the civil service 

5. Justice sector reforms 

6. Setting up the legal regulatory framework: Competition and Anti – 

Trust Law, Insolvency, Fair Trading and other business laws comes in 

here. 

7. Actual privatization, commercialization, etc. 

8. Re-regulation 

Space may not permit a detailed consideration of the above processes.  It 

will suffice to pose a few questions.  What is the primary motive of the 

GON in deregulating the economy?  Is it to raise funds and reduce spend-

ing?  Or is it to broaden the management, control and ownership base of 

Nigerians in key public enterprises?  Or is it to introduce competition and 

a level playing field for all players in the economy?  At the moment, the 

answers can only be conjectured. The answers should have been found 

in the blueprint for deregulation setting out the policy thrust of the gov-

ernment and the master plan for implementing these policies if there 

was one. 

At the sectoral level, one would like to know what the policies for each 

sector would be under a deregulated economy.  If the transport sector is 

to be privatized, does it mean for instance, that not only would the Ports 

be run as a private concern with efficiency and profit in mind but also 

that individuals can now own and operate ports and ports services?  Or 

would NPA continue to be the only authorized Ports owner and opera-
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tors?  A blueprint for deregulation would have highlighted the sectoral 

reform policies to be implemented. 

Understanding Concessioning 

There are two broad classes of privatization. The first involve an outright 

sale of government’s entire interest in a state owned enterprise and the 

total transfer of ownership to private concerns. The second involves 

contracting out and outsourcing the operation and management of a 

state owned enterprise to private operators. The latter form of privati-

zation includes concessioning. 

Concessioning is a practice whereby the government remains the owner 

of the transport facilities, and contracts out the management and oper-

ation of the facilities to the private sector on a competitive basis, for a 

specified time period. The contractual arrangement will specify the ser-

vice criteria and ensure the technical quality, the format of delivery of 

the services, and the adequate practices expected from the concession-

aire. In this way, the government ensures that its policy is implemented, 

not only in its technical aspects, but also in its social and environmental 

dimensions. 

Put differently, concessioning is a process by which the public assets of a 

state owned enterprise are entrusted for a limited period of time – 

which duration can be extended – to a private operator whose responsi-

bility is to manage them in a commercial fashion, to maintain, renew, 

and at the end of the concession, hand them over in good shape. An ap-

praisal of the company’s worth is not necessary, as concessioning does 

not involve a re-purchase per se; and the concessionaire is not taking all 

the rights and obligations. Instead, the concessionaire will pay an annual 

fee for the duration of the concession that will be based on the turnover 

and on future results. 

From a government policy point of view, this can seem a less cumber-

some procedure than total and outright privatization as it allows the 

government to be relieved from the burden of financing activities which 

may require heavy investments to implement without losing control of 

other public objectives. 

Types of Port Concessions 

There are basically two models of port concessions. 

1. Build Operate and Transfer (BOT) 

2. Leased Operate and Transfer (LOT). 

BOT Concessions 

Here the investor will build the port, operate it for a determined dura-

tion and at the end of the lease term, transfer the assets and facilities 
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built to the government. The assets and facilities will be handed over to 

the government at a mutually agreed price that is usually determined at 

the time of signing the contract. 

LOT Concessions 

Here the existing port facilities are handed over to private operators for 

a determined period. Financial returns to the government will be in the 

form of rents or royalties. 

The Road to Concessioning 

The Global Angle: The Change from “Old Public Administration” to “New 

Public Management.” 

Up to the end of the 1960’s, in the advanced economies, ideas about the 

state and its proper relation to economy and society seemed fixed and 

certain. A competent and benevolent state was seen as one who would 

manage the economy and look after the welfare of its citizens in an un-

troubled and confident way. The state both represented and reflected 

the public interest. 

The continuous expansion of this “public interest” state was not thought 

to be problematic: the economy would yield planned growth, taxes and 

could be increased and social demand met. Public administration was 

seen as machinery to drive home this activity, public servants, as the me-

chanics to keep the machine in good working order. 

By the end of the 1980’s, however, this image of public administration 

had fragmented into a thousand pieces. The interventionist-state came 

under attack in both concept and practice. The notion of public interest 

and how best to serve it was redefined. The “public administration” was 

now seen as part of the solution, but as a significant part of the problem. 

But what was the problem? 

Simply put, the state was felt to be overextended, unable to find the fi-

nancial resources to meet the growing burden of social demand. The 

view gained ground that government had become too big, too over-

staffed and too expensive, yet it must continue to meet high demands 

and expectations. Government would have to be reduced in size or made 

more efficient, or both. 

There were two schools of thought about how to respond to this prob-

lem: the “public choice” approach and the “managerialist” approach. The 

proponents of the public choice approach posited that the problem of 

ineffective public administration was rooted in lack of control of state 

bureaucracy through the political process. The right response advanced 

by this school was to improve the system of accountability to elected 

representatives. 
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The managerialist school on the other hand, held that there must be a 

move away from concern with “administration” that emphasizes formal 

procedures and processes. Rather there should be movement towards 

“management” that will be primarily concerned with the efficient appli-

cation of resources to achieve effective results. 

The fundamental thinking of the managerialist approach was to intro-

duce the methods and principles of the private sector into the public 

sector. This will be through realignment of the boundary between the 

public and private sectors, and thereby reshape the essential relation-

ship between the market and the state. 

The managerialist approach has gained acceptance in most developed 

and developing nations and forms the basis of current efforts worldwide 

at privatizing state owned enterprises. Privatization introduces efficien-

cy and competition into the system and the result of this is reduction of 

the scale of government involvement in the economy and making its 

working practices more efficient. The ultimate aim is “value for money” 

which is a euphemism for more efficient use of resources and increased 

provision of services from the same level of expenditure. 

The Nigerian Situation 

In Nigeria, until recently, several economic sectors were under state mo-

nopoly and control shielded off from the forces of free competition.  

These are the so- called regulated sectors. In most cases, the reason for 

the exclusion of competition principles in these sectors is the idea of 

public service. Public service is a legal concept covering those activities 

considered as essential to the citizens that require general provisions at 

reasonable prices, equality of service and basic quality standard. 

These state-controlled enterprises almost always end up being a drain 

on public funds while leaving the ordinary consumer with poor quality 

service and unreasonably high price. These enterprises failed because 

they were slow and sometimes unable to react flexibly to meet external 

challenges. The corporations did little by way of innovation, being accus-

tomed to a long tradition of government patronage and protectionism. 

They focused on expanding into new areas of business by seeking privi-

leges rather than by technological development and productivity en-

hancement. 

Government’s Involvement in Maritime Sector 

Until recently the government was the major financial player in the mar-

itime industry. By virtue of that position the government ran and con-

trolled ports. NPA as at present remains a public corporation. It is the 

only enterprise allowed in Nigeria to operate a port and to provide in 

the ports all port services and facilities for berthing, towing, mooring, 

moving and dry-docking of ships, pilotage, and other navigational ser-
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vices. Public funding of the requisite ports infrastructure (access channel, 

breakwaters, locks, quay walls, etc.) as well as superstructure equipment 

(sheds, cranes, container gantries, etc.) is becoming increasingly thin. 

This situation must have induced the GON to look for alternative sources 

of funding of the ports. This much was admitted by the former Hon. Min-

ister of Transport, Dr. (Mrs.) Kema Chikwe in her opening address at the 

Workshop on Concessioning in the Transport Sector held at the prestig-

ious Nicon Hilton Hotel, Abuja in April 2000. The Honourable Minister 

stated that: 

“It is a well-known fact that the provision and maintenance of these 

transport infrastructure and services usually require huge financial out-

lay. Government alone cannot provide all the resources required to 

make the sector meet the growing demand of the entire economy, espe-

cially in the face of competing demands on our limited financial re-

sources. It has therefore become imperative now for Government to 

consider alternative options for funding the provision of infrastructure, 

such as concessioning. In our circumstances, it is economically prudent 

and financially expedient to encourage private sector participation in the 

key areas that are hitherto commonly regarded as social services. This is 

also in consonance with contemporary practice all over the world, of 

shifting emphasis from government driven to private driven economy.” 

Port Reforms: Worldwide Experience 

Current deregulation of port activities worldwide is the consequence of 

globalization, which emphasizes competition. As a result, larger ships 

have entered the market and with it, mega-container-carriers. This in 

turn demands huge investment in port facilities. 

The trend today is that large companies are seeking direct involvement 

in the management of ports. For instance major alliance of Maersk/Sea 

Land recently made a proposal to port authorities on the east- coast of 

the USA to secure sites to build a major intermodal container terminal. In 

addition, these big companies are developing trans-shipment port cen-

tres (“hubs”) at various strategic locations in Spain, Italy and other places 

in Europe. 

Another big change in the port industry is the emergence of private port 

owners and port operators. P & O Ports has declared that it is the largest 

port/owner operator in the world. 

Examples can also be made of the Hong Kong-based company, 

Hutchinson Whampoa Port Development, owners of Hong Kong Interna-

tional Terminals (HIT). HIT boasts as the world’s largest privately owned 

terminal operator. The company also owns the port of Felixstowe, the 

largest container port facility in the UK. 
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Legal Structure of Nigerian Ports Authority 

NPA was established in 1955 by the Ports Act Cap 155 Laws of the Fed-

eration of Nigeria and Lagos as a body corporate with perpetual succes-

sion. The enabling statutes have been amended several times. The sub-

sisting law is the Nigerian Ports Authority Decree No. 38 of 1999. The 

Authority has a governing Board but the responsibility for execution of 

policies and its daily administration is upon the Managing Director. He is 

the Chief Executive Officer of the Authority. Three Executive Directors 

assist the Managing Director in the performance of his functions. 

Functions and Powers 

Under Section 7 of the NPA Decree No. 38 of 1999, the functions of the 

Authority in summary includes- 

1. to provide and operate ports facilities and services 

2. to maintain, improve and regulate the use of the ports 

3. to ensure efficient management of port operations 

Section 8 of the Decree gives the Authority very wide powers reminis-

cent of a typical Memorandum and Articles of Association of a limited 

liability company. These include power to: 

1. build and develop ports, docks, harbours, piers, wharves, canals, 

jetties, embankment and water courses 

2. invest the funds of the Authority 

3. act as consultants in relation to ports and port operations in Nigeria 

4. act as carrier by land or sea, stevedore, wharfinger, warehouseman or 

lighterman 

5. appoint, license and manage pilots of vessels 

6. enter into agreement with any person for the operation or provision 

of  port facilities 

7. hold, work and develop the resources of any land, estate, and other 

real property 

8. build, fabricate and repair vessels, engines, boilers and all items used 

in vessels 

Sections 32–40 of the Decree also give the Authority wide regulatory 

and law making powers. Under Section 32, the Authority has general 

powers to make regulations for the maintenance, control and manage-

ment of any port in Nigeria and the maintenance of good order in such 

ports. Section 40 gives the Authority power to make by-laws for the con-

trol and management of the wharves and premises within its possession 

and the maintenance of good order therein. 
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For the purposes of restructuring and privatization of the ports it is nec-

essary to make a clear separation between the various port functions 

concerned. This will enable one see at a glance what port services and 

functions can be conveniently contracted out to private operators. The 

Authority has essentially four port services/functions. 

Ports Services/Functions 

Core State Functions 

These cover all functions that are the prerogative of public authorities. 

1. Safety of vessels in channels and basins 

2. Safety of freight and persons on the ports site 

3. Protection of the environment 

These functions are generally provided by state departments or delegat-

ed by the state to a public body, often known as the “Port Authority.” 

The same functions can also be delegated by the state to private compa-

nies operating under the control of the public authority in the context of 

service concessions. 

Landlord Functions 

The Port is usually the actual owner, or manager acting for the state of 

major assets comprising: 

1. Clearly demarcated but frequently vast marine and land domain 

2. Extremely costly infrastructure elements (access channel, breakwa-

ters, locks, quays, etc.) 

3. Miscellaneous superstructure elements for the storage and handling 

of cargo (Sheds, storage silos, general and bulk cargo handling equip-

ment, etc.) 

Industrial Functions/Port Operations 

Industrial functions of the port essentially concern the handling and stor-

age of freight transiting through the port. Current port restructuring pro-

grams should be aimed principally at the transfer of these activities to 

private companies together with all super structure facilities and equip-

ment. 

Regulation 

At the moment the Authority as a regulator, regulates both itself and 

users of the ports. The question of regulation invariably arises, whenever 

there is talk about deregulation. It will be imperative to set up a regu-

lating authority saddled with the task of preventing aberrations in port 

transit charges and other matters relating to port operations. 

Institutional Problems of the Ports 

NPA has some other outstanding institutional problems. These include: 
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1. Inflated tariff and port charges which have made our ports to be the 

most expensive in the African Sub-region 

2. Festering relationship between NPA and dock -workers 

3. Failure to make necessary reforms to conform to changes worldwide 

in handling international transportation. 

4. Politicization of port administration 

5. Bureaucracy in ports administration 

6. Ineffective port operations management 

7. Lack of port marketing/user responsiveness 

8. Inefficient port services 

9. Port labour force redundancy 

10. Lack of competition 

Objectives of Restructuring a Port 

The restructuring program for the ports must have the primary objective 

of reducing the cost of transit through the port for freight and enhance-

ment of the quality of services for all port operators. The ultimate objec-

tive of privatization should be to achieve port customer satisfaction 

through: 

1. Reduction of freight transit cost. 

2. Enhanced quality service 

3. Development and maintenance of port tools 

4. Reduction of Government borrowings 

5. Increased ability to raise capital to finance necessary acquisitions, in-

vestment in new technology, expansion of networks, etc. 

6. Improving its management 

Previous attempts at Concessioning 

It is significant to note that in the recent past, some private operators 

were given concessions to run certain ports services. Regrettably it end-

ed up a total failure. One reason for this failed attempt was the absence 

of appropriate legal and regulatory framework. It would be recalled that 

a private company managed RORO Terminal for many years. The public 

was made to understand that the cost of operating the terminal repre-

sented 80% of the total income. So the government was short-changed 

at the end of the day. 

Another case in point is the attempt by the World Bank to revitalize and 

maintain plants at the Lagos Ports in 1994. It was alleged that out of the 

40 plants given to the World Bank to maintain, only four were revital-
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ized after a period of 3 years. This project did not see the light of the day. 

It is imperative to ask why these previous experiments at concessioning 

failed. The answer can be put down to the absence of comprehensive 

and clear - 

1. Transport policy. 

2. Maritime policy 

3. Ports policy 

4. Legal and regulatory framework 

This was a clear case of putting the cart before the horse and the experi-

ment inevitably proved a dismal failure. It is significant here to recall the 

observation made by Maryvonne Plessis-Freissard, World Bank Repre-

sentative at the Hilton Workshop on Concessioning. In her words - 

“It is important to underline that transport issues today in Nigeria are 

not about investments into new infrastructure. They are firstly about 

overhauling of the institutional and policy framework and about modern-

izing the management of existing transport sector facilities.” 

The ports are part of the transport infrastructures. The need to overhaul 

the institutional and policy framework and modernizing the management 

of the ports is as acute as in any other transport sector. 

Legal & Regulatory Framework for Concessioning the Ports 

At the moment, the NPA is under government control. The port authority 

is regulating both their customers and themselves. The minister of 

transport to whom statutory powers are conferred is the “owner” and 

the “shareholder” of the business conducted by the port authority on 

behalf of the Government of Nigeria. This structure will no longer hold 

under a privatized set up. A lot of restructuring will have to be done to 

put the ports in a position to receive private operators. 

As earlier indicated, concessioning involves outsourcing and contracting 

out of the operations and management of an enterprise. It does not in-

volve transfer of ownership by outright sale. To this end, NPA will remain 

under government ownership and control. 

The following legal and regulatory framework for concessioning is sug-

gested:- 

1. Determining the regulatory framework for concessioning, and 

2. If the regulatory functions of NPA will be transferred to an independ-

ent regulator then there would be need to review the NPA Decree and 

other existing statutes to separate the regulatory from commercial func-

tions and to determine who is to perform either function.  It should be 

noted that the NPA Decree (Section 8) already gives the Authority power 
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to enter into any agreement with any person for the operation and pro-

vision of port facilities. This will suffice to enable NPA enter into the con-

cessioning agreements. 

3. Drafting the transaction documents that will set out the parties ex-

isting and future risks and obligations and the rights of existing users of 

the ports, etc. 

Examples from other countries 

The UK 

When the Conservative Party came to power in 1979 they made rolling 

back the frontiers of the state one of their priorities and the major plank 

on which this was pursued was the privatization of public sector under-

takings. The transport sector was at the forefront of the privatization 

program. After 1979 the administration of UK seaports underwent radi-

cal change. 

The government’s deregulation policy was designed to remove obsta-

cles impeding the operation of free market forces and setting a level 

playing field for trading activities. It began with the closure of the Na-

tional Ports Council in 1981 and the removal later of investment and 

other statutory controls on port development. 

More recently, the British Government repealed the Dockworkers 

(Regulation and Employment) Act 1946 and abolished the National Dock 

Labour Scheme, thus removing restrictive and archaic employment reg-

ulations and creating and environment for the introduction of a range of 

new and flexile employment practices. 

The Objectives of the British Privatization Program 

Profitability was ironically not the objective of the British Government at 

the outset as many of the public companies were profitable before pri-

vatization. The UK Government had four major reasons for privatization 

and they are: 

1. Improving the management of the business: The UK Government was 

convinced that state control or intervention in business was not effec-

tive and it restricted commercial activities. The Government was keen to 

create an enterprise culture and to encourage managers to take respon-

sibility for their decisions. Privatization also established a limited liability 

structure that improved access to capital markets. 

2. Improving efficiency:  Improved efficiency flows from the pressure 

that private investors exact on management with resultant threat of 

closure or takeover when there is no improvement in performance. 

Transferring employment from public to private sector reduced trade 

union power and introduced more efficient manpower policies. 

3. To raise revenue for the government: Between 1979-1980, privatiza-
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tion raised more than 40 Billion Pounds for the Government. This ena-

bled the government to reduce the public sector borrowing requirement 

(PSBR) and to pursue policies on taxation and expenditure that would 

otherwise have been impossible. 

4. To encourage employee share ownership and broaden other share 

ownership generally 

The Privatization of British Ports 

Prior to deregulation, there were four main types of port ownership in 

the UK. These are: 

1. UK harbours and many of the nationalized ports managed nationalized 

bodies; 

2. “Packet Ports” used primarily by the railways for their ferry services; 

3. Local ports owned and administered by local municipal authorities; 

4. Company ports consisting of small ports and jetties of piers owned and 

operated by companies registered under the Companies Act exclusively 

for their own traffic and production purposes. The Port of Felixstowe for 

example was incorporated as far back as 1875 as a private enterprise. 

From 1948 until the early 1980’s about one third of UK harbours, includ-

ing many major ports, were managed by nationalized bodies. These bod-

ies were controlled by the British Transport Commission (BTC) until the 

Commission was abolished in 1962. The assets of BTC were transferred 

to a number of newly constituted nationalized bodies under the 

Transport Act 1962. The nationalized bodies were the British Transport 

Docks Board (BTDB), the British Waterways Board (BWB) and the British 

Railways Board (BRB). 

BTDB owned many of Britain’s largest ports. The ports controlled by BRB 

were used primarily for the ferry services of railways and for passengers 

traveling to places like Ireland. 

The British port privatization program commenced on December 31 1982 

when under the Transport Act 1981 BTDB was reconstituted under the 

name Associated British Ports (ABP). ABP was formally privatized in Feb-

ruary 1983 when 49% of the share capital was sold to the public. The 

Government’s residual holding of 51% was sold to the public in 1984. 

The second privatization scheme was involved BRB. A subsidiary compa-

ny, Sealink Harbours Ltd. was set up to take over and manage the ports 

and shipping services previously rendered by BRB. Sealink was on its part 

required to set up a subsidiary company and transferred its harbour un-

dertakings to the new company. 

Despite the success of the early privatization schemes, expanding the 

program to other municipal or trust ports was slow. The major explana-
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tion for the lack of enthusiasm was the difficulty and the immense effort 

and expense required to secure the passage of a private bill through 

Parliament to set up appropriate legal entity so that it could be sold. 

Eventually, the Ports Act 1991 was passed and it was the enabling piece 

of legislation that provided for the transfer of statutory port undertak-

ings (trust ports) to companies limited by shares registered under the 

Companies Act 1985. 

The privatization process set out in the Act has effectively two phases. 

The first stage is the transfer or vesting of the rights and liabilities of the 

trust port in a new company. The second is the sale of the new company 

to another. The Act further ensured that the successor company is a 

harbour authority retaining the same statutory responsibilities and pow-

ers as before. 

Legal Problems Arising from Privatization of the Ports 

It is pertinent to point out that most of the harbour authorities in the UK 

were owned and administered by self-governing statutory bodies com-

monly referred to as “port trusts” or simply as “Boards,” “Trusts,” 

“Authorities,” or “Commissions.” They were set up under individual Acts 

of Parliament that laid down their duties, responsibilities and powers. 

The privatization of BTDB raised a fundamental legal problem. At the 

time of privatization, it was not considered to be right that a private 

company should take on the statutory duties implicit in the ownership 

and operation of the Authorities nineteen ports. There was also the is-

sue of registration of the new enterprise as a public company under the 

Companies Act in order to ensure a successful sale of its shares and 

floatation on the stock exchange. 

This problem was solved by adopting a complex two tier organizational 

structure under which ABP, the direct successor of BTDB, functions as a 

wholly – owned subsidiary of a new company, Associated British Ports 

Holdings Plc. (ABPH) registered under the Companies Act 1948. By this 

arrangement, ABP operates as a statutory corporation, to manage and 

operate its harbours under substantially the same powers as BTDB. 

The 1981 Transport Act further set ABP free to raise such charges for 

services and facilities provided by it as thought reasonable. ABP is by 

itself controlled by ABPH. However the Board of ABPH does not have 

powers to direct the management of ABP in the exercise of their statu-

tory duties and powers as harbour authority. 

In summary the legal and regulatory framework for privatization of UK 

ports followed the following pattern:- 

1. Determining the future structure of the privatized utility 

2. Establishment of a separate regulatory body/office with responsibility 
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for policing and monitoring the licences granted and guiding the pri-

vatized enterprise. This body is usually the regulator of the enterprise 

and is independent from government. It is headed by a Director -General 

whose regulatory powers are subject to the supervision of the Secretary 

of State for the particular industry. The Secretary of State may remove a 

Director General from office and may give directions regarding the man-

ner in which the Director General is to exercise his duties. The Secretary 

of State may come under scrutiny by parliament with regard to the direc-

tions given. The decisions and actions of the Director General are also 

open to review by the court. 

3. Setting up a legislative framework for the regulatory institution/body.  

The privatization statute covers the above matters including matters re-

lating to competition, efficiency, and economy; ensuring that industry 

operators are able to meet demands; and protecting consumer interests. 

Australia 

In January 1995 the state of Victoria, Australia set out proposals for the 

sale of its regional ports and the reorganization of arrangements in the 

Port of Melbourne. At the time, there were four major commercial ports 

in Victoria- Portland, Hastings, Geelong, and Melbourne. Until 1993, the 

chairmen of the port authority boards were also the chief executive offic-

ers of the port. 

As a prelude to ports reform, “reorganizing boards” were established for 

each port authority, and the positions of chairman and chief executive 

were separated under the State Owned Enterprises Act 1992. The port 

authorities continued to exercise their statutory powers to regulate, ad-

minister and fund the operations of each port. Under the government’s 

policy, the Portland and Geelong ports would be privatized. The provi-

sion of services in the Port of Hastings would be out-sourced. 

New principal port statutes were drafted amending the existing ones. 

Examination of the statutes indicates that significant shifting of regulato-

ry responsibilities was effected to ensure that a framework for regulation 

of the ports was in place prior to sale, outsourcing, or reorganization. 

1. First, there was provision for the orderly retirement of the port au-

thorities’ existing functions and powers, as these would be superseded 

by the new legislation. 

2. Second new entities were created for the management of the port of 

Melbourne and also the shipping channels, since the state decided that 

the channels should remain under public management but with a com-

mercial focus. 

3. Third, occupational health and safety issues were developed. 

4. Fourth, land and planning statutes were altered to make possible defi-
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nition of each of the ports as a saleable entity whose operations could 

be outsourced. 

Ports’ Legal/Institutional Setup 

Flowing from the above, it is suggested that the institutional structure of 

the new NPA should be as follows:- 

1. Central Regulatory Body (Ministerial level) 

2. Ports Authority 

3. Private Operator 

The central regulatory body may be called the Office of Nigerian Ports 

Regulator. (ONPR) The ONPR will have the following objectives and func-

tions- 

1. To issue, modify and enforce licences to operate ports. 

2. To prevent misuse of monopoly or market power 

3. To facilitate entry of investors into the industry and encourage do-

mestic competition 

4. To facilitate efficiency in ports operations 

5. To ensure that users of the ports benefit from competition and effi-

ciency 

6. To regulate and control prices charged by private operators. 

7. To assume all the regulatory functions and powers of NPA 

Under the new dispensation, NPA would be stripped of its regulatory 

functions leaving it with only its commercial functions. The regulatory 

functions will be transferred to the ONPR. The name may be changed to 

reflect its purely commercial nature. In any event, its status would be 

one of “owner” or landlord, acting for the state, of all vast marine, and 

land domain, infrastructures, superstructure elements and other assets 

of the authority. All other industrial and commercial functions relating 

to port operations should be transferred to private companies. 

Legislative Impediments to Private Participation 

Many legislative provisions discourage private participation. These in-

clude legislative provisions: 

1. Requiring formal legislative approval of the project agreements after 

being negotiated by the Port Authority 

2. Requiring the developer to post excessive bonds or to acquire exces-

sive amounts of insurance 

3. Allowing uninhibited competition from future government sponsored 

ports. 
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4. Requiring the private developer to use government procurement 

methods 

Legislative Provision that Encourage Private Participation 

1. Allowing a private investor to propose alternative solutions rather 

than confronting them with a “take it or leave it” attitude. 

2. Providing government assistance in planning, obtaining permits, and 

resolving inter-governmental disputes 

3. Having the government fund environmental and land use studies. 

4. Providing policing on site 

5. Allowing the investor to denominate the tariff for stevedoring and 

wharfage charges in a hard currency 

6. Providing a lease rather than simply a licence to operate 

The Concession Agreement 

The terms of the concession contract between the Port Authority and 

the private operator should be drafted with extreme care. The following 

aspects should be emphasized. 

1. The concession site (domain) and equipment 

2. The responsibility of the operator for maintenance of the equipment 

3. The responsibility of the operator to upgrade and modernize the facili-

ties and equipment 

4. The duration of the concession 

5. Termination and cancellation clauses 

6. The regulation mechanism for monitoring tariff and rates to be 

charged 

7. Safeguard provisions against misuse of dominant position to avoid mo-

nopoly. 

8. Royalties/rents or other revenues to be paid to the Port Authority 

9. Responsibilities of the Port Authority 

10. Restrictive clauses to check arbitrary sale of shares of the operator 

11. Cap on operating cost. 

Conclusion 

Privatization of the ports must go hand in hand with institutional and sys-

temic reforms by putting in place the regulatory apparatus of a modern 

market economy. A privatized NPA operating under the present set up 

will meet with failure unless there is in place comprehensive and coher-

ent competition laws, antitrust laws, etc. Where a port operator has no 
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competitor, there is no scope for natural regulation of prices, and the 

deregulation of industrial functions can quite simply lead to the replace-

ment of a state monopoly by a private monopoly. The risk is the misuse 

of dominant position by the private monopoly. 

There is also need to ensure that the various institutions charged with 

implementing these laws work well. Policies should be implemented in a 

manner undisturbed and undistorted by the influence of various special 

interests. Indeed the experiences of many other countries have shown 

that the quality of implementation of any policy is the crucial determi-

nant of its impact. 
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