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Impact of Limitation Order on Insurer’s Right to Limit Li-

ability 

T he furore generated by the recent collision involving the MV 

Yannis and MV Marina Bay may have abated but the legal 

fallout of the incident has continued to engage the atten-

tion of maritime practitioners.  It would be recalled that on the fateful 

night (the incident is reported to have occurred at about 11 pm), the 

MV Marina Bay was already on anchor and berthed at the Apapa Port 

awaiting the discharge of the large consignment of imported rice she 

carried.  The MV Yannis is believed to have lost control while under 

pilotage through the Apapa Port.  The impact of the collision was so 

severe that the MV Marina Bay sustained a huge damage to her hull.  

The Marina Bay took in water that soaked and eventually damaged the 

bags of rice on board.  The owners of the MV Yannis have gone to court 

to limit their liability under Section 363 of the Merchant Shipping Act, 

Cap. 224 LFN1990.  Without prejudice to the eventual outcome of the 

case, the limitation proceeding raises very serious questions that merit 

closer consideration. 

Let us assume, for the purpose of this write up, that a limitation order 

would be made and a limitation fund constituted.  What implications 

would this have on the underwriters of the various parties i.e. the vessel 

at fault, the vessel damaged and cargo damaged? 

It is trite that the limitation fund will be distributed among persons who 

have suffered damage or loss as a result of the incident notwithstanding 

that the fund is usually inadequate and cannot compensate any claimant 

in full for the loss or damage.  The claimants would naturally fall back on 

their underwriters for indemnity.  To what extent is the insurer liable to 

indemnify in such a case? 

It is also a basic principle of insurance that where the insurer indemnifies 

the assured, he becomes subrogated to the rights of the assured to re-

cover from the party responsible for the loss or damage.  Where this oc-
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curs, can the insurer take advantage of the limitation order to limit the 

amount he pays the assured or is he liable to pay the full amount of the 

insurance cover notwithstanding? 

Insurers Right To Limit Liability 

Ordinarily insurers insert exception clauses in policies of marine insur-

ance.  The purpose and effect of the exception clauses is to limit the lia-

bility of the insurer to indemnify the assured to only those perils not fall-

ing within the clauses.  Some of these clauses have statutory backing.  

For instance, Section 56 of the Marine Insurance Act sets out a cocktail of 

situations where the insurer will not be liable to indemnify for a loss not 

proximately caused by a peril insured against.  These are cases where the 

loss is attributable to the wilful misconduct of the assured, delay, ordi-

nary wear and tear, ordinary leakage, and breakage, inherent vice of the 

nature of the subject matter insured, or any loss proximately caused by 

rats or vermin, or any injury to machinery not proximately caused by 

maritime perils. 

Besides these, the insurer may also insert into the policy certain except-

ed perils.  The relevant clause is usually framed in the nature of a war-

ranty to exclude losses suffered by infringement of customs regulations, 

arising from capture and seizure, strikes, riots, and civil commotions and 

warlike operations, frustration of the voyage or adventure caused by ar-

rest, restraints, or detainments. 

A common feature of the above exception clauses and excepted perils is 

that liability for such loss cannot easily be traced to any person against 

whom either the assured or the insurer may proceed against to recover 

damages for the loss.  The policy is perhaps to protect the business of 

insurance.  An insurer who is saddled with payment of losses that are not 

recoverable is definitely heading for liquidation.  It is therefore curious 

that underwriters very rarely limit their liability in respect of losses 

caused by maritime perils insured against to which the party responsible 

for the loss has limited his liability.  We shall return to this in the course 

of this write up. 

Understanding the Concept of Limitation of Ship Owner’s Lia-

bility 

It should be understood that the concept of limitation of liability is simp-

ly that a ship owner or some other persons is entitled to limit his liability 

in respect of certain maritime claims arising out of an occurrence to a 

particular amount of such claims.  (See Nigel Meeson, Admiralty Jurisdic-

tion and Practice at page 219).  Limitation actions are of two categories: 

1. Those that seek total exclusion of all liability, and 

2. Those that seek to limit liability 
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A ship owner may totally exclude his liability where without his actual 

fault or privity, goods, or merchandise on board his ship is lost or dam-

aged as a result of fire on board the ship or where any gold, silver, dia-

monds, watches, jewels or precious stones, the true nature and value of 

which was not declared, are lost or damaged by reason of any robbery, 

embezzlement or theft.  (See Section 362, Merchant Shipping Act). 

Similarly, in every other case involving loss of life, personal injury, dam-

age or loss to any goods, merchandise, or property occurring on board 

the ship or caused by the ship, the ship owner shall be entitled to limit 

his liability.  (See Section 363 MSA). 

What is significant to note here is that the incidents mentioned above 

are part of the maritime perils usually covered by a contract of marine 

insurance. 

Impact of limitation law on insurers of liability 

It is important to note that Section 368 of the MSA provides that any 

insurance effected against the happening of any or all of the events in 

respect of which the liability of the ship owner is limited shall not be in-

valid by reason of the nature of the risk.  The import of this provision is 

that it is legal to effect an insurance against the loss of life, personal in-

jury, damage or loss to any goods, merchandise, or property occurring 

on board the ship or caused by the ship. 

The pertinent question is who can take out such insurance?  Is it the ship 

owner who limits his liability or the owner of the damaged ship or the 

owner of the damaged cargo?  The provision would seem to be available 

only to the ship owner who has caused the loss or damage for the un-

derstandable reason that the MSA is designed to protect ship owners.  

The implication of this however is that after he has successfully limited 

his liability he would still be entitled to be indemnified by his underwrit-

ers.  A case of enjoying both worlds I dare say. 

This raises the very important question whether it is possible for the 

person who has suffered loss or damage to bring an action directly 

against the ship owner’s insurer.  And if so, can the ship owner’s insurer 

limit their liability? 

Can insurers of liability limit their liability? 

This issue would be considered from two perspectives.  The first would 

be as it affects the culpable ship owner‘s underwriter and a third party.  

The second would be as between the party who suffered loss (cargo 

owner or ship owner) and his insurer. 

Culpable ship owner‘s underwriter vs. third party 

The persons entitled to limit their liability under the MSA are stated in 

Section 361(3) and (4) of the MSA.  These are the owner of the ship, the 
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charterer, the manager or operator of the ship, any person interested in 

or in possession of a ship, or any hirer responsible for the navigation or 

equipment of the ship. 

An insurer of liability is not mentioned in Section 361(3) and (4) of the 

MSA.  Can an insurer of liability be classified as any person interested in 

the ship?  It may be stretching the word too far to say an insurer is a per-

son having any interest in the ship in the absence of any proprietary in-

terest in the vessel.  It may be safe to say that an insurer of a ship own-

er’s liability in Nigeria cannot limit his liability under Sections 262 and 

263 of the MSA. 

It is important to note at this juncture that limitation of liability is also 

governed by international conventions.  Nigeria recognized and adopted 

the International Convention relating to the Limitation of Liability of 

Owners of Sea Going Ships signed in Brussels on October 10, 1957.  To-

day, limitation of liability is governed by the Convention on Limitation of 

Liability for Maritime Claims signed in London in 1976.  The 1976 conven-

tion provides a radically different regime of limitation of liability from its 

predecessors of 1924 and 1957.  Nigeria is however yet to domesticate 

the 1976 Convention.  The Convention does not therefore apply in Nige-

ria. 

By Article 1(6) of the 1976 Convention, an insurer of liability of claims 

subject to limitation is entitled to limit his liability to the same extent as 

the assured himself.  Thus where the Convention applies it is not possible 

to evade limitation of liability by bringing an action direct against the 

ship owner’s insurer, as the insurer’s liability is limited to the same ex-

tent as the assured. 

The 1976 Limitation Convention was enacted into English law by the 

Merchant Shipping Act 1976.  English law has however modified the pro-

visions of the Limitation Convention of 1976 by creating certain excep-

tional cases where a direct action may be brought against an insurer of 

liability.  These are cases falling under the Third Parties (Rights Against 

Insurers) Act 1930 and are available in cases of where the insured be-

comes bankrupt, or makes a composition or arrangement with his credi-

tors or in the case of winding up, etc. (See Nigel Meeson at 226-227). 

This English rule does not however apply in Nigeria.  And since the 1976 

Limitation Convention does not apply to Nigeria, one would have con-

cluded that there is nothing preventing an insurer of liability from being 

sued directly in appropriate cases.  This may however prove difficult if 

not outright impossible when the doctrine of privity of contract is consid-

ered.  The privity doctrine forbids a party who is not a party to a contract 

from suing on it even if the contract was made to his benefit. 
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The party who suffered loss vs. his insurer 

As between the party who suffers loss and his insurer, different consid-

erations apply.  Here a lot will depend on the terms of the contract of 

insurance.  The basic principle is that where a loss is recoverable under 

the policy, the insurer is liable to indemnify the assured for the loss 

suffered to the full value fixed by the insurance policy in the case of a 

valued policy or to the insurable value in the case an unvalued policy.  

(Section 68 Marine Insurance Act). 

This does not take into reckoning a possible limitation of liability by the 

carrier or ship owner.  The implication is that where the insurer indem-

nifies the assured, the insurer will only be entitled to his subrogation 

right.  The right of subrogation is for the insurer to stand in the shoes of 

the assured in order to recover from the party responsible for the acci-

dent causing the loss. 

It is important to note that under the principle of subrogation, the 

amount the insurer can recover by way of subrogation is limited to the 

amount of the claim paid to the assured.  The insurer cannot recover 

more than he paid.  Where the insurer pays for a total loss of the sub-

ject matter insured, he shall be entitled to take over the interest of the 

assured in whatever may remain of it and the insurer shall thereby be 

subrogated to all the rights and remedies of the assured in respect of 

the subject matter.  Where on the other hand the insurer pays for a par-

tial loss, he acquires no title to the goods but shall be subrogated to all 

the rights and remedies of the assured in respect of the goods to the 

extent of the indemnity.  (See Section 80 of Marine Insurance Act). 

The question however is, should the insurer recover less than his right of 

subrogation entitles him?  Is it consistent with the spirit of the contract 

of indemnity for the insurer to recover less than he paid? 

Case law and statute are not of much assistance here.  Concerned about 

protecting their rights, insurers in England have established the practice 

of incorporating protective clauses into the contract of insurance.  These 

clauses emphasize the insured’s duty to protect the insurer’s interest in 

the goods insured as well as the insurer’s subrogation rights against the 

carriers. 

One of such clauses is called the “Bailee clause.”  The Bailee Clause sets 

out the duty of the assured in line with the provisions of S.78 of the Eng-

lish Marine Insurance Act, 1906 to the effect that the assured shall en-

sure that reasonable measures are taken to avert or minimize loss and 

that all rights against the carriers are properly preserved and exercised.  

There is no equivalent provision in Nigeria’s MIA, 1961.  Terms to the 

same effect are however expressed in the Institute Cargo Clauses usual-

ly adopted in most marine insurance policies in Nigeria. 
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Regrettably, the clause has little practical effect and cannot help a carrier 

who intends to limit his liability, as the clause will be overridden by a 

clause in the contract of affreightment relieving the carrier of all liability 

for loss or damage to the goods in his care.  The clause is at best only 

helpful where the assured failed to take reasonable measures towards 

averting or minimizing the loss or preserving or exercising all rights 

against the carrier. 

In such situation, the assured is in breach of the terms of the contract of 

insurance and this will give the underwriter the right to either repudiate 

the policy or claim damages.  By repudiating the contract, the underwrit-

er avoids the effect of the limitation order.  Other than this, it is almost 

certain that the under-writer will have to pay the assured and bear the 

loss.  This is therefore a roundabout way of dealing with the limitation 

order. 

So to answer the question posed earlier, where a limitation order is 

made the insurer will recover less than he is entitled by subrogation un-

less the insured is in breach of a fundamental term of the insurance that 

entitles him to repudiate the contract. 
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