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Enhancing the Machinery for Judicial Resolution 

of Disputes 

T he increasing proliferation in the volume and complexity of 

modern human transactions produces a concomitant need 

constantly to evaluate contemporary machinery for dis-

putes resolution, in order to ensure that they do not fall behind the 

requirements of the system they are meant to serve.  In this article I 

am concerned with the machinery for Judicial Resolution of Disputes 

(JRD), and it is my submission that, notwithstanding the fact that the 

judicial machinery has, in contemporary times, been compelled to 

share its role with alternative disputes resolution (ADR) systems, its 

importance has not in any way been diminished.  On the contrary, judi-

cial resolution of disputes (JRD) will continue to perform a crucial role 

in modern day disputes resolution endeavours, due to inherent limita-

tions in the major facets of alternative dispute resolution (ADR). 

ADR, which is usually defined as "binding and non-binding procedural 

alternatives to court litigations,” comprises in the main of two major fac-

ets viz.:- (1) arbitral proceedings (binding) and (ii) conciliatory endeav-

ours (non-binding).  Both indubitably serve a significant volume of mod-

ern day dispute resolution requirements, but there is, in my view, a limit 

to which they can go.  The ability to have recourse to arbitral dispute 

resolution mechanisms is dependent upon prior agreement between the 

parties, as is obvious from Section 1 of the Arbitration and Conciliation 

Act No 11 of 1988 and Article 3(3)(C) of the Arbitration Rules.  Conse-

quently, as one would naturally expect, recourse to arbitration as a dis-

pute resolution mechanism is usually found in the limited context of 

those types of transactions where the parties can exercise, at the con-

tract formation stage, reasonable foresight as to the possibility of future 

dispute, such as in architectural, building and civil engineering contracts, 

long term industrial leases, local and international commodity trade 

agreements embodied in standard form contracts which include arbitra-

tion clauses, etc.  It happens, however, that the bulk of daily human 
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transactions hardly evoke, and in most cases do not require such expec-

tations, and therefore have to go before the law courts when disputes do 

arise.  By contrast, the ability of parties to resort to mediatory/

conciliatory means of settling their disputes is not dependent on prior 

agreement.  Nevertheless, even conciliation, as a dispute resolution 

mechanism, has its limitations.  Firstly, not being based on agreement, 

recourse to it is not mandatory.  Secondly, conciliation only works where 

the parties are committed, and are prepared to make (sometimes con-

siderable) concessions.  From experience this hardly occurs where the 

financial stakes are high. 

Judicial Resolution of Disputes (JRD) will inevitably continue to serve the 

greater percentage of the volume of dispute resolution requirements.  

But is the system well equipped for the task, and how has it fared so far?  

The answer, as we all know, is that JRD has failed to dispense adequately 

its role as a major mechanism for disputes resolution.  Over-congested 

court lists, incessant adjournments and inordinate delays in the determi-

nation of cases has resulted in a widespread loss of confidence in the 

system by its users.  The reasons are diverse, and include such factors as 

inadequate facilities, lack of adequate judicial personnel, unfavourable 

conditions of service for Judges, etc.  But there is in my view, another 

factor to which little attention has hitherto been paid.  This has to do 

with the quality of the (procedural) law and the quality of its application 

by its practitioner (Judges and Lawyers alike).  My respectful thesis is that 

there can be established a direct nexus between the quality of the law 

and its application, on the one hand, and the speed and efficiency with 

which disputes are resolved through JRD, on the other hand.  I believe 

that over-congested court lists and inordinate delays in the disposal of 

cases is, to a large extent attributable to two circumstances: firstly, a 

large number of disputes unnecessarily proceed to trial when they can 

be determined on interlocutory applications; secondly, even in respect of 

matters which are suited for plenary trial, much time and money is un-

necessarily expended because of the "trial by ambush" syndrome preva-

lent in our adversarial system of litigation.  These circumstances are con-

sequences of inherent defects in our system of procedural law and its 

application, which can be identified in broad outline as follows: 

1. Inadequacies in our procedural law which make them unable to ad-

dress the volume, challenges, and complexities of modern day litiga-

tion, 

2. Inadequate appreciation of existing procedural laws by judicial per-

sonnel and legal practitioners, and, 

3. Inadequate application of those rules, even where they are appreci-

ated 
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Fundamental problems certainly arise from the fact that our rules of 

procedure are rarely updated to enable them meet the exigencies of 

modern day litigation.  But even where some of the rules presently ex-

tant are capable of achieving speedy dispute resolution, they are either 

ill-appreciated or ill-applied.  It is these latter problems (ill-appreciation 

and ill-application of extant rules) that I propose to address first. 

In the course of my practice at the bar, I have discerned a basic notion 

which permeates judicial attitude in the High Courts: justice, it is be-

lieved, can only be done (when both disputing parties are present be-

fore the court) by embarking upon a full-scale trial.  As a result of this 

general predisposition towards dispute resolution by trial, inadequate 

attention has been paid to the study, development, and application of 

interlocutory/pre-emptive proceedings as a special body of dispute res-

olution mechanisms.  This is not surprising, since judicial predisposition 

towards dispute resolution by trial (I feel tempted to call it trial-mania) 

was equally prevalent in the United Kingdom until recently when, in 

1987, Ian Goldrein and K.H.P. Wilkinson in their work Commercial litiga-

tion: Pre-emptive remedies demonstrated the value of interlocutory/pre

-emptive litigation as an independent and crucial mechanism for dis-

putes resolution.  This fact is borne out by Sir John Donaldson, MR, in his 

foreword to the book, wherein he remarked:  "I have to confess that as 

a Judge, I have come to think of interlocutory proceedings as merely a 

means to an end, which is the orderly trial of the action, any prior dis-

posal being a highly desirable bonus, but not usually an end in itself.  But 

the authors (Messrs. Goldrein & Wilkinson) have made me think again 

and I have studied the latest Commercial Court's statistics, which are for 

the year 1985-6.  These show that for that and the preceding few years 

the court heard and disposed of something of the order of 130 cases.  

By contrast, it heard between 2,000 and 2,500 summonses.  Accepting, 

as I do, that there would be several summonses in each case that came 

to trial, it is nevertheless clear that most commercial cases never do 

come to trial, which of course I knew, and that interlocutory proceeding 

play a very significant part in ensuring this result, which I certainly had 

not fully appreciated".  (Emphasis mine). 

Judicial predilection for resolution of disputes by trial is largely responsi-

ble for this ill-appreciation and under-utilization of most interlocutory/

pre-emptive dispute resolution mechanisms contained in the civil proce-

dure rules.  I will take, as an example, Order 10 of the Lagos High Court 

(Civil Procedure) Rules, which provides a mechanism by which a Plaintiff 

can obtain summary judgement (i.e. without having to incur the ex-

pense and delays of a full-scale trial).  The rule provides that where a 

plaintiff has taken out a specially endorsed writ of summons against a 

defendant, and the defendant has entered appearance thereto, the 

Plaintiff is at liberty (except in certain specified classes of suits) to apply 
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that judgement be summarily entered in his favour, once he supports his 

application with an affidavit verifying his cause of action and affirming his 

belief that the defendant has no defence to the claim.  Upon fulfilment 

of these conditions, the Judge is empowered to enter summary judge-

ment in favour of the plaintiff, unless the defendant can satisfy him (by 

affidavit or, in exceptional cases, upon examination under oath) that he 

has a good defence to the action on the merits.  Discussing equivalent 

provisions contained in the English rules (RSC Ord 14), Messrs. Goldrein 

& Wilkinson explain the workings and rationale of this pre-emptive 

mechanism thus:- "Trial, as a rule, must precede judgement.  Order 14 

(our Order 10) provides as extra ordinary procedure in certain cases.  It is 

a procedure in which, instead of trial first and then judgement, there is 

judgement at once and never a trial: Syman & Co vs. Palmer's Stores 

(1903) Ltd *1912+ 1 KB 259 per Buckley L.J. at 266.  The policy of Order 14 

(our Ord. 10) is to prevent delay in cases where there is no defence.  So, 

where the plaintiff can satisfy the court that he has a clear case against 

the defendant which the defendant cannot answer, the court should give 

the plaintiff judgement forthwith without the expense and delay which 

would otherwise be involved in letting the case go on to trial in the ordi-

nary way.” 

As I have indicated above, judicial predilection for dispute resolution by 

trial has induced certain misconceptions (advertent or otherwise) about 

Order 10 that have emasculated its potency as a speedy dispute resolu-

tion mechanism.  The following are some of the common misconceptions 

about Order 10 that I have experienced in the course of my practice at 

the bar: 

Firstly, there is the tendency to perceive Order 10 as being applicable 

only to (or suitable only for) monetary claims (liquidated or otherwise).  I 

have often heard Judges express reluctance, or decline outright to make 

declaratory orders, give injunctive relief, or make orders for possession 

of landed property under Order 10 applications, preferring to give such 

reliefs only after embarking upon a full trial.  I submit, with respect, that 

Order 10 applies to all classes of claims except to those for libel, slander, 

malicious prosecution, false imprisonment, seduction, breach of promise 

of marriage and claims based on allegations of fraud that are specifically 

excluded by the combined provisions of Order 3 Rule 4 and Order 10 

Rule 1(b).  It follows that all form of relief (declaratory, injunctive, etc.) 

which are suitable to all classes of claims cognisable under Order 10 may 

be granted under that order.  Under the equivalent provisions of RSC 

Ord. 14, the English Courts have in appropriate cases, given declaratory 

judgements (Lady Anne Tennant vs. Associated Newspapers Group Ltd 

(1979) F.S.R. 298), afforded injunctive relief (Shell Mex and B.P Ltd vs. 

Manchester Garages Ltd (1971) 1 W.L.R. 612) and even made orders of 

specific performance (Verrall vs. Great Yarmouth Borough Council (1981) 
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1 Q.B 203). 

Secondly, there is a noticeable tendency among most Judges to limit the 

degree of enquiry under contested Order 10 applications.  This is what I 

mean: a defendant faced with an Order 10 application usually responds 

by filing either a Counter Affidavit or a Statement of Defence verbosely 

deposing to or averring facts that he alleges are sufficient to enable him 

defend the action on the merits.  It usually happens that most Judges, 

impressed with the verbosity of the defendant's papers, give leave to 

the defendant to contest the action on the merits (which means the 

matter proceeds to full trial).  The general attitude seems to be that a 

full trial (and not an Order 10 application) is the proper forum for resolv-

ing disputed issues.  But let us pause for a moment and consider some 

of the various types of dispute that may arise from the defendants' 

pleadings or counter affidavit:- 

1. The defendant may admit the factual basis of the plaintiff's claim but 

contend (as his sole defence) that in law the claim is not maintaina-

ble, for instance either because the facts as averred do not afford 

any known cause of action on that the entire claim is caught by a 

limitation statute.  These are issues of law and, contentious as they 

may be, they are matters that can, and ought to be resolved within 

the forum of an Order 10 application.  In the case of Verrall vs. Great 

Yarmouth Borough Council (1981) 1.  Q.B. 202, Roskill L.J. answered 

the question whether an Order 14 (our Order 10) application is the 

proper forum for resolving issues of law, thus: "We have often said 

in this court in recent years that where there is a clear cut issue 

raised in order 14 (our Order 10) proceedings, there is no reason 

why the Judge in chambers - or, for that matter, this court - should 

not deal with the whole matter at once.  Merely to order a trial so 

that the matter can be reargued in open court is to encourage the 

law's delays which in this court we are always trying to prevent.” 

2. Again, it may happen that the plaintiff's claim is based on a docu-

ment (or series of documents) exchanged or executed between the 

parties, and the defendant, although admitting the existence of the 

document or documents, raises a point as to its or their true con-

struction and legal effect.  In Coastal (Bermuda) Ltd vs. ESSO Petrole-

um Ltd (1984) 1 Lloyd's Rep. 11, it was held that where the dispute is 

over a pure question of construing the legal effect of documents in 

such a way as to give effect to the commercial intent of the parties, 

the court should embark upon a consideration and determination of 

the issue under the Order 14 (our Order 10) summons, and if the 

dispute is resolved in favour of the plaintiff, the court should enter 

summary judgement.  But I know of a Nigerian case in which a Lagos 

High Court Judge preferred to consign such issues to full trial.  In Nal 
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Merchant Bank vs. Macaulay, the plaintiff sued the defendant for the 

sum of 93,490.95 being sums advanced to the latter under a term 

loan agreement, inclusive of interest.  In his statement of defence, 

the defendant did not deny having been advanced the aforesaid sum, 

but raised an issue as to the proper construction to be placed on the 

repayment terms contained in the agreement.  This, as I have en-

deavoured to show, is a dispute that should have been resolved un-

der the Order 10 summons subsequently filed by the plaintiff.  But 

the learned trial Judge dismissed the plaintiffs summons for sum-

mary judgement, and granted the defendant leave to defend the 

matter, because, according to him, there was a fair dispute as to the 

meaning of the terms and conditions of the loan.  Fortunately, the 

trial Judge's decision was overturned both in the Court of Appeal and 

subsequently in the Supreme Court See (1990) 4, Nigerian Weekly 

Law Reports (Part 144) page 283. 

3. Another possibility that may arise from the defendant’s pleadings or 

counter affidavit is an outright denial of the truth of the facts forming 

the basis of the plaintiff's claim.  In such cases, the urge to grant the 

defendant leave to defend and order a full trial is even more compel-

ling, and Judges succumb to the urge a lot more often than not.  In 

most cases they may be justified in so doing, but what I find difficult 

to justify is the reasoning process through which the conclusion is 

often arrived at that a matter is one in which leave to defend ought 

to be given.  The existence is often assumed of a hard and fast rule 

that when the defendant joins issues of fact with the plaintiff, leave 

to defend should follow as a matter of course.  What if the plaintiff, 

in his summons under Order 10, exhibits uncontroverted or incontro-

vertible documents to establish the veracity of the facts alleged by 

him, despite the defendant’s bare denials in his statement of defence 

or counter affidavit?  The case of Bank Fur Gemeinwirtschaft Aktieng-

esellschaft vs. City of London Garages (1971) 1 W.L.R. 149 demon-

strates that in such cases the plaintiff should be entitled to summary 

judgment.  Or what if the defendant’s denials appear, on the face of 

his pleadings, to be no more than conjecture or surmise?  Sir Robert 

Megarry V.C. said, in the Lady Anne Tennant case (Supra): "The de-

sire to investigate alleged obscurities and the hope that something 

will turn up during the investigation cannot, separately or together, 

amount to sufficient reason for refusing to enter judgement for the 

plaintiff.  You do not get leave to defend by putting forward a case 

that is all surmise or micawberism..." 

4. An ingenious delaying device employed by most defence counsel 

when confronted with an Order 10 application is to brandish elabo-

rate (and often concocted) counter claims in their statements of de-

fence, confident in their knowledge that few Judges would give sum-
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mary judgement to a plaintiff against whom a cross claim has been 

made by the defendant.  I do not have statistics available at my dis-

posal to show how well (or otherwise) this ploy has worked to fore-

stall summary judgement in cases where judgement ought to have 

been given.  But the extent to which most defence counsel advert to 

it suggests that it does enjoy some degree of judicial condonation.  

Although as a general rule a connected cross claim is a good answer 

to an application for summary judgement under Order 10, this gen-

eral rule applies only to connected cross-claims.  Most cross claims I 

have seen advanced in answer to Order 10 applications hardly have 

the slightest connection with the subject of the plaintiffs claim.  A 

common scenario, for instance, is one in which a plaintiff sues a de-

fendant for sums due under a contract, payment of which had been 

tendered by the defendant through a cheque which however was 

subsequently dishonoured.  The action by the plaintiff in such a case 

is, in effect, one brought upon a dishonoured bill of exchange.  The 

defendant files a defence in which he cross-claims for, say, defects 

in the quality of goods sold or services provided by the plaintiff un-

der the contract.  The plaintiff subsequently files an Order 10 appli-

cation for summary judgement, and the defendant responds with a 

counter affidavit in which he contend that the plaintiff is not entitled 

to judgement because of his counter claim against the plaintiff.  The 

urge to grant the defendant leave to defend and order a full trial 

may be strong.  But the true position of the law is that an action 

brought upon a dishonoured bill of exchange is founded on a con-

tract entirely distinct from the underlying mercantile contract for 

the supply of goods or services.  Consequently the plaintiffs action in 

such a case is founded on one contract (the bill of exchange itself) 

while the defendant’s cross-claim is founded on an entirely distinct 

contract (the underlying obligations for the supply of goods and ser-

vices).  The defendant's cross-claim not being connected with the 

plaintiffs claim, it follows that (notwithstanding the defendant's 

cross-claim) the plaintiff is entitled in such circumstances to sum-

mary judgement under Order 10.  See Montecchi vs. Shimco (1981) 

Lloyd's Rep at 51.  Similar principles have been applied in the con-

text of claims founded on documentary credits (Performance bonds, 

commercial guarantees, and bankers' letters of credit).  These in-

stances demonstrate that the presentation of a cross-claim does not 

necessarily entitle a defendant to obtain leave to defend an action 

when an Order 10 application is brought against him.  The courts 

have to inquire, and determine in all such cases whether defendants 

counterclaim is so linked with the plaintiffs claim that it would be 

fair and equitable to deprive the plaintiff of the advantage of speedy 

judgement until the questions raised by the defendant's counter-
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claim have been determined.  (See Williams and Humbert Ltd. vs. 

International Distillers & Vintners Ltd. (1986) F.S.R. 150. 

I have dealt at length on the Order 10 procedure because it demon-

strates how various speedy dispute resolution mechanisms built into our 

civil procedure rules have been largely rendered ineffective due to mis-

conceptions, which, in turn, are engendered by judicial predilection for 

settlement of disputes, by plenary trial.  There is, however, the other 

problem I identified earlier, i.e. inadequate application of existing proce-

dural mechanisms even where their existence and import are fully appre-

ciated (i.e. where there are no misconceptions about them).  A classic 

example of this may be found in the attitude adopted by the Lagos Judici-

ary in respect of Order 36 Rule 8 of the Lagos State High Court Civil Pro-

cedure Rules, which provides: "where, under the (High Court) law, or 

(the Civil Procedure) Rules, it is provided that any judgement may be en-

tered upon the filing of any affidavit or document produced to a Judge in 

chambers, and if the affidavit or document be regular and contain all 

that is, by law required, the Judge shall signify his approval in writing and 

judgement shall be entered accordingly.  In practice, this provision, usu-

ally referred to as the "enrolled judgement procedure" works in the fol-

lowing manner:  P takes out a Writ of Summons for a liquidated money 

claim against D, who, by law, has eight days to enter an appearance to 

the suit from the date the writ is served on him.  D however fails to enter 

an appearance within the stipulated eight days period.  Under the com-

bined provisions of Order 36 Rule 8 and Order 9 Rule 3 of the High Court 

Rule, P is entitled to apply for judgement to be entered in his favour 

(without further notice to D).  This he does by endorsing judgement 

Form 1 in Appendix F of the Civil Procedure Rules, and delivering same to 

the Registrar in charge of litigation in the High Court.  The registrar in 

turn forwards the case file, containing P's application, writ of summons 

and statement of claim together with an affidavit sworn to by a Bailiff of 

the High Court to establish the fact and time of service of the Writ of 

Summons on D, and the Judge (in chambers) thereupon enters judge-

ment in favour of P after being satisfied as to the regularity of all the rel-

evant documents.  The procedure works no injustice as the defendant 

would have been given adequate notice (in the Writ of Summons served 

on him) of the possibility of judgement being enrolled against him if he 

fails to enter an appearance within the stipulated time.  (See Form 1, Ap-

pendix A, of the Lagos High Court Civil Procedure Rules).  Despite this, 

and notwithstanding the fact that the constitutionality of the procedure 

was endorsed by the Court of Appeal in the case of Narva Company of 

Nigeria Ltd vs. J.A. Monster B.V. (Unreported FCA/L/77/82), one knows 

from experience that resort to the procedure has been discouraged 

through administrative policy in the Ikeja Judicial Division, and in the La-

gos Judicial Division it is no longer certain that applications under the 
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procedure would be entertained.  The provision (which I consider to be 

another speed-oriented dispute resolution mechanism) has in effect 

been rendered wholly redundant.  What this means in practice is that 

where a defendant fails to enter an appearance to a Writ of Summons 

within the required period, the plaintiff must incur the further expense 

and delay involved in filing a motion for judgement in default of appear-

ance, and where (as so often happens), the defendant decides to evade 

service of further court processes after becoming aware of the Writ of 

Summons, the plaintiff cannot prosecute an application for judgement 

in default of appearance unless he incurs more delay and expense in-

volved in filing yet another application for substituted service of the ap-

plication for judgement in default of appearance.  Now, after the plain-

tiff has succeeded in scaling these arduous and time consuming proce-

dural hurdles with a view to obtaining judgement, all the defendant 

need do to stall the attempt to obtain judgement is to file his memoran-

dum of Appearance, which he does with very little effort since, under 

the rules of procedure, an appearance entered at any time before 

judgement is valid notwithstanding the normal Eight days limitation pe-

riod.  The plaintiff, at the end of the day, gets nothing for all his efforts 

and money, except (perhaps) some minimal compensation in costs, and 

an inordinately delayed entry of appearance by the defendant.  It thus 

happens that through inexplicable and unjustifiable administrative poli-

cy suspending the implementation of Order 36 Rule 8 of the High Court 

Civil Procedure Rules, defendants are encouraged to delay the momen-

tum of proceedings in suits instituted against them. 

Another much under-utilized speed-oriented JRD mechanism is the 

Summons for Directions procedure provided for under Order 26 of the 

Lagos High Court Rules.  Summons for Directions is a mechanism de-

signed to ensure that cases which do have to proceed to trial, are dis-

posed of expeditiously.  This is done by providing a forum at which all 

arrangements designed, (among other things) to narrow down the is-

sues in contention between the parties, can be attended to by the Judge 

and the parties to the dispute before the trial commences.  It contains 

major aspects of what has been described by the Right Hon. Lord Griffith 

as the "cards on the table" approach to litigation, in his treatise "Civil 

Litigation in the Nineties" (Arbitration, vol. 57, Number 3 of August 

1991).  At this forum, the parties are given an early opportunity to, 

among other things, demand for more informative pleadings, compel 

admission of material facts, request for inspection of vital documents, 

agree upon a joint report of experts, and even reverse the burden of 

proof where the state of the pleadings so require.  Unfortunately, (and 

lawyers must carry the major part of the blame for this), Summons for 

Directions, as practised in the Lagos High Courts, is no more than a pro-

cess by which junior counsel are sent to court to obtain trial dates, with-
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out more.  This may be because the "trial by ambush" syndrome is still 

very much prevalent in our adversarial system of disputes resolution, 

most layers preferring to keep their trump cards close to their chest until 

the last (and most tactically advantageous) moment.  As Lord Griffith ob-

serves (Supra), a "cards on the table" approach is more conducive to 

speedy disputes resolution, and has, in fact, shown the tendency to en-

courage out of court settlements, particularly within the context of mer-

cantile disputes. 

I now come to the third problem I mentioned earlier, i.e. inadequacies in 

our rules of civil procedure.  These arise basically from the fact that rules 

that were designed to meet the litigation requirements of two to three 

decades ago are still being employed to address the increased and more 

complex requirements of contemporary human transactions.  I will con-

sider three instances. 

Firstly, it will be recalled that I earlier made reference to Order 10 of the 

High Court Rules as a speedy dispute resolution mechanism.  I also men-

tioned that the procedure is, by the combined provisions of Order 3 Rule 

4 and Order 10 Rule 1(b), inapplicable to certain classes of actions.  A 

cursory enquiry into the history of the equivalent procedure in England 

would reveal that the excluded classes of action were those that con-

ferred the right to trial by Judge and Jury under the English Administra-

tion of Justice Act, 1933, (Section 6(1)(a)).  Under a jury system, there is 

an allocation of judicial function such that questions of fact are resolved 

by the Jury while issues of law and the application of the law to the facts 

as found are decided by the Judge.  It is therefore understandable why a 

Summons for Judgement under R.S.C. Order 14 (our Order 10) cannot be 

employed in a suit wherein the defendant has the right to trial by Judge 

and jury.  In Nigeria, we do not have a jury system.  Issues of fact and law 

are resolved by a single Judge.  What relevance, then, do the exceptions 

have within our indigenous procedural legal framework?  I submit that 

the exceptions created by Order 3 Rule 4 and Order 10 Rule 1(b) of our 

High Court Rules are obsolete, and should be discarded in order to give 

the Order 10 procedure the widest possible coverage, and thereby en-

hance its utility as a speedy dispute resolution mechanism. 

Secondly, although I have referred to our extant Summons for Directions 

procedure as a potential speed-oriented mechanism, I am of the view 

that some more legislative work can be done to enhance its efficiency.  I 

am particularly inspired by Lord Griffiths prediction of the pattern that 

civil litigation should come to assume in the course of this decade: "in 

future, the parties with their lawyers and advisers will have the oppor-

tunity to review all the evidence before incurring the cost of trial; they 

will be in much the same position as the Judge at the end of the trial and 

will be able to assess their chances of success and to predict the proba-
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ble outcome of the trial...  This change will also accelerate the shift from 

oral to written presentation of the trial material.  The oral tradition of 

the English trial derives from the use of the jury as the finders of fact, 

many of whom could neither read nor write.  But apart from libel those 

days are long-since past in civil litigation.  There will have to be a change 

in judicial working patterns.  A Judge should be given the time to read 

the evidence of both parties before the trial commences.  Then I would 

expect the opening of the case to be a short discussion between the 

Judge and the advocates to identify the crucial conflicts of facts or issues 

of law to which it will be necessary to direct either evidence or argu-

ment.  Insofar as the case raises a question of law, the parties should 

submit skeleton arguments and a list of supporting authorities that the 

Judge should have the opportunity to read before the trial commences.  

Let us have no more of the time wasting one-sided opening of the facts 

or the tedious reading through of authorities.” 

Thirdly, and perhaps most importantly, I suggest that our rules of civil 

procedure be reviewed to encourage and establish some degree of spe-

cialization among Judges.  The English judicial system (from which much 

of our rules of procedure were inherited) has long established and en-

joyed the advantages of specialization.  The High Court in England has 

since 1970, been divided into three Divisions, (the Queen’s Bench Divi-

sion, the Chancery Division, and the Family Division).  And within the 

Queen’s Bench Division itself, there have been further specialized "sub 

divisions.”  For example, a Commercial Court was established as part of 

the Queen’s Bench Division by Section 3(1) of the Administration of Jus-

tice Act, 1970, with the principal objective of creating a special regime of 

procedural rules more suited to the needs of the mercantile (including 

banking and insurance) communities, and to afford expeditious disposal 

of trials before Judges having specialized experience in commercial cas-

es.  Apart from the obvious advantages of skill, speed and efficiency 

which arise from specialization, a further advantage of this arrangement 

is that it has led to the emergence of a "Commercial Court Users Liaison 

Committee", a body apparently comprised of commercial court litigants 

and their legal advisers, and whose main function is to continually moni-

tor the progress of the Commercial Court and to evolve constructive 

suggestions from time to time, to ensure that the court's procedures are 

regularly reviewed to meet the changing needs of the mercantile com-

munity. 

I may now recapitulate, in summary, some of the major conclusions that 

may be drawn from this article: 

I think it is time for us to embark upon a devoted attempt to study and 

develop the law of interlocutory/pre-emptive litigation as a special type 

of dispute resolution mechanism.  Our Judges have to discard their 
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settled predisposition towards dispute resolution by trial.  I am not sug-

gesting that deserving cases should not be allowed to proceed to trial.  

But more conscious efforts should be made to separate, as it were, the 

wheat from the chaff. 

Secondly, all of us involved in the administration of justice, (and lawyers 

particularly) need to re-orient ourselves towards a "cards on the table" 

approach to litigation.  This does sounds like a tall order, as we have 

been trained to administer an adversarial system that perceives litigation 

as a "winner takes all" dispute.  But when it is realized that the best dis-

pute resolution system is one in which dispute are resolved within the 

shortest possible time, with the minimum amount of acrimony, and in 

which negotiated settlements (whether in or out of court) are always 

desired objectives, then the demerits of the "trial by ambush" syndrome 

become obvious. 

Finally, we need to press for more specialization among our Judges to 

enable them effectively address the needs of special classes of litigants.  I 

think a case can also be made for the establishment of a Nigerian Mer-

cantile Court Users Committee to be comprised of those sectors of the 

mercantile community that are mostly affected by the failures of our 

courts system.  Banks, Insurance Companies, and Government credit 

agencies (such as the Students Loan Board, the Peoples Bank, and the 

Agricultural Credit Guarantee Scheme Board) can no longer feel uncon-

cerned about the workings of a system upon which the recovery of their 

loans ultimately depend.  The time has come for concerted action by the 

mercantile and the legal community to address these problems.  This, I 

hope, will be a precursor to a more detailed exploration of the need for a 

Nigerian Committee of Mercantile Court Users (COMMERCUS). 
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