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Economists have a way of ‘spoiling’ our party. They tend to interrupt our excitement, just 

before we head to the floor with our stunning beauty. Using the tool of discomforting but 

penetrating questions, they ‘break our pattern’ in Robbins (1991)’ ‘Neuro-Associative 

Conditioning’ terms. As development lawyers prepare originating motions with a view to 

challenging the breach of their clients’ right to food, health, housing, education and so on, the 

liberal economists are not carried away. They seem more concerned about resources: can these 

rights be funded? Is there a business case for deployment of scarce resources? This article, will 

first interrogate the problem drawing from literature on subject, with a view to critically 

evaluating outcome in the context of Nigeria’s current reality of empty treasury.   

The Question of Resources 

Resource availability and limitations are key arguments against the right to development 

(RTD). The crux of the matter is that RTD, which incorporates socio-economic and cultural 

rights, is too resource-intensive and therefore cannot be equated with civil and political rights, 

which do not require comparable resource allocation. Considering the resource implications of 

the right to development, judges and courts, it is argued, may not be the most suitable 

institutions or authorities to decide on these rights. At a glance, the case of non-enforceability 

of the right to development makes a lot of economic sense. The relationship that economics 

consistently draws between ‘ends’ and ‘scarce means’ is meant to constantly focus our 

attention on the reality that our every need will not be satisfied at the same time. Decisions 

must always be made on the needs to satisfy and forego.  

The problem of adjudicating resource intensive rights has been theoretically analysed by Lon 

Fuller (1978). Such rights, according to Fuller (1978), raise ‘polycentric’ problems. Fuller 

borrowed the word ‘polycentric’ from Polanyi (1951: 170-175), who used it to explain why the 

principle of self-coordination offers an escape route from the seemingly irresolvable problems 

of central planning. In Fuller’s analysis, polycentric situations are “many centred” – each 

crossing of strands is a distinct centre for distributing tensions (Fuller 1978:395). Because of 

the web-like nature of polycentric problems, they tend to transcend the limit of adjudication. 

King (2006), in his analysis of Fuller (1978), throws more light on his subject’s misgivings 

about the ability of judges to solve polycentric problems. Fuller, according to King (2006), 

believed that three key consequences arise from judges intervening in polycentric disputes:  

(1) It gives rise to unintended consequences. 

 (2) It encourages the judge to try unorthodox solutions, such as consultations with non-

represented parties, guessing at facts, etc., and  

(3) It prompts the judge to recast the problem in a judicially manageable form.  
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In the face of these difficulties, Fuller suggests the use of alternative means of “managerial 

direction and contract (or reciprocity)” as better ways of resolving polycentric issues like 

socio-economic rights. For Fuller, ‘contract’ includes parliamentary methods and political 

bargaining.  

Fuller’s theoretical views, which are applicable to Right to Development (RTD), have been 

supported by recent scholarly analyses. For instance, in his article, Ferras (2008) reviews 

Bilchitz (2007) on the enforceability of social economic rights in South Africa and raises a 

series of similar ‘polycentric’ problems that limit adjudication, hence advocating a shift of 

emphasis from judicial interpretation to politics, on the basis that socio-economic rights are 

difficult to articulate in such a concrete manner as to initiate an enforceable claim. According to 

this view, given that the definition of the state’s concrete duties arising in social and economic 

rights is dependent on scarce resources and how these resources are and ought to be raised 

and distributed by the state, it involves intractable empirical and normative issues which are 

much more complex and controversial than those involved in most civil and political rights.  

King (2012) takes issues further and makes a rigorous case for constitutionalising social rights. 

In pursuit of this argument, King (2012: 198-203) offers a lucid explanation on how to give 

weight to Fuller’s ‘polycentricism’, which he (2012: 98) acknowledges as “pervasive” in 

adjudication. According to the author (2012: 198), “once it is established that polycentricity is 

relevant, factors may attenuate the degree of weight it is to be given in adjudication.” Going 

further, he analyses some of these factors, namely: 

1. Judicial mandate: the argument here is that where the law, constitution, statute or 

common law provides a clear mandate for judges to adjudicate, the question of polycentricity 

constituting a bar to adjudication does not arise. 

2. The second attenuating factor that King (2012: 200) analyses concerns situations 

“where sources confer a general jurisdiction to adjudicate a class of dispute without suggesting 

any particular outcome.” In such a case, King argues that although polycentricity ought to 

constrain the interpretation, it should do so only to the extent that it does not encumber the 

judicial mandate. 

3. King also considered situations “where the judicial mandate to adjudicate in a given 

case is itself what is in issue.” According to King (2012: 200), “it is here that consideration of 

polycentricity blend together inextricably with consideration of democratic legitimacy.” 

In elaborating factor (3) above, King (2012) offers an insight which, for this writer, 

demonstrates the urgency for constitutionalising socio-economic rights in Nigeria and 

internationally. According to King (2012: 200) (re: situation 3 above) the desirability of reading 

social rights into a constitutional framework that negates these ‘rights’ ab initio is strongly 
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doubtful. In the Nigerian situation, activist judges have endeavoured to break down the 

enforceability/non enforceability divide between Chapter 4 (Fundamental human rights) and 

Chapter 2 (Fundamental Objectives and Directive Principles) of the Constitution of Nigeria 

(1999). In following this path, some judges have been able, on a case by case basis, to declare 

some sections of Chapter 2 enforceable. But King’s argument, to which I wholly subscribe, is 

that this way of going about it may be “undesirable and undemocratic” (King 2012: 200). The 

best option that King recommends, which I exclusively adopt because of its capacity to uproot 

the uncertainty surrounding the role of courts in this area, is to provide for a clear mandate in 

the constitution to give equal footing to socio-economic rights. The necessity for giving ‘equal 

footing’ to civil, political and socio-economic rights is a key motivation behind the UN DRTD. In 

her work, ‘Globalisation and Right to Development’, Orford (2001: 140-141) analyses the 

relationship between RTD and other rights and refers to Article 6 (2) of the DRTD, which 

“stresses that all human rights and fundamental freedoms are indivisible and interdependent, 

and that equal attention and urgent attention should be given to the implementation, 

promotion and protection of civil, political, economic, social and cultural rights.” Once this path 

of creating a level playing field for all rights is followed in a national constitutional framework, 

there will be no need to attempt to “leverage a comprehensive protection of social rights out of 

an instrument that is chiefly aimed at protecting a class of civil and political rights...” 

From the foregoing, it is clear that the question of resources is at the heart of the usual inertia 

with regard to the status of socio-economic rights. It is also clear that the resource argument is 

not restricted solely to Nigeria – it is an argument that has impacted on the rights discourse 

since the end of World War II. The fragmentation of rights in the UDHR into ICCPR and ICESCR 

was dictated by the need to demarcate those rights that would require resource injection, i.e. 

positive state action from those that impose negative duties, or in other words ‘restraint’. The 

differing enforcement mechanisms adopted for ICCPR and ICESCR speak volumes about this 

point. Socio-economic and cultural rights were seen as programmatic ideals subject to a 

‘progressive realisation’ test which relied heavily on the availability and allocation of resources 

in the light of competing demands. The notion of ‘progressive realisation’, according to the 

Committee on Economic Social and Cultural Rights General Comment 3, “constitutes a 

recognition of the fact that full realisation of all [ESC rights] will generally not be able to be 

achieved in a short period of time… reflecting the realities of real world and difficulties 

involved for any country in ensuring full realisation of [ESC rights]” (Ssenyonjo, 2009: 59). 

The power of the resource argument is such that it has impacted on rights jurisprudence across 

the world, raising questions about the likelihood that socio-economic and development rights 

are either ‘dead or dying’. A careful study of the rights jurisprudence of Ireland, India, Canada 

and South Africa shows that underlying the persistent problem of enforceability lays the 

perennial issue of resources and caution on the part of the judiciary, which is not to be seen as 

usurping the role of parliament. In 2001, the Irish Supreme Court, in the Sinnot v. Ministry of 
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Education [2001] 2 I.R. 545 & TD v. Minister of Education [2001] 4 IR 259, considered the 

broad issue of how far the courts could enforce positive rights against an elected branch of 

government. The court made it clear that the Irish constitution was a charter of negative rights, 

and socio-economic rights, no matter how laudable, should not be the concern of courts but of 

elected arms of government. The position taken by the Irish Supreme Court has been criticised 

by Whyte (2002 & 2005). Although the South African post-apartheid constitution (1996) has 

been lauded as “the most admirable constitution in the history of the world” (Sunstein, 2001: 

261) for incorporating socio-economic rights as justiciable rights, the courts are still struggling 

to give real content and meaning to these rights because of the issue of resources and 

legislative deference. For instance, in the case of Soobramoney vs. Minister of Health Kwazulu 

Natal (Constitutional Court of South Africa, Case CCT 32/97, 27 November 1997), the resource 

argument tipped the constitutional right to health. In that case, a dying appellant, who was 

suffering from near chronic failure, was refused treatment on the basis of the unavailability of 

resources. His claim, based on section 27 (3) of the South African constitution, which provides 

for enforceable rights to healthcare, food, water and social security, was thrown out, as the 

court applied the so-called ‘reasonableness test’. Put simply, state resources are limited and the 

appellant did not meet the criteria for admission to the renal dialysis programme. The 

appellant later died.  

In Nigeria, a majority of cases on socio-economic rights that have been adjudicated were often 

thrown out on the basis of non-justiciability, erected on the power of resources logic. For 

instance, see:  Okojie and others vs. A.G of Lagos State [1981] 2 NCLR 35. 

From the foregoing, it is clear that the resource argument cannot be wished away. It is 

entrenched.  In the Nigerian case study there is a need to further test the validity of the 

resource logic by factoring in the issue of chronic corruption. It is important to note that the 

‘progressive realisation test’ of the ICESCR imposes an obligation on states to utilise ‘maximum 

available resources’ (Article 2.1; Limburg Principles 23, 27 & 28). According to Ssenyonjo 

(2009:63), to comply with this obligation a “state must address all factors that adversely 

affect the availability of resources, for example the state must combat corruption.”  In the 

next publication of this column, we will interrogate the perception of chronic corruption in 

Nigeria and revisit the resource argument, with a view to further testing its validity and 

applicability. 

*Mamah, PhD (London) is a Partner/ Development Law Consultant, Olisa Agbakoba Legal.  


