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I t is an accepted fact in Economic discourse that intermediaries 

such as Banks and Non-Bank financial institutions exist to en-

sure the transfer of financial surplus units to financial deficit 

units in any economy.  Financial intermediaries make these funds avail-

able to deficit units or more broadly borrowers.  In the process of inter-

mediation, the financial intermediaries incur costs and even losses.  

Hence the need to sustain investor confidence in the system through 

the provision of adequate controls. 

The need for an effective and efficient system of debt administration, 

control and recovery is today of central importance to institutional lend-

ers.  We have come a long way from the days of easy and cheap money 

supply of the 1970's.  People will recall the halcyon era of the Udoji 

awards and oil boom when absorptive capacity was low and economic 

activity was essentially cash and carry.  That was the era of "arm chair" 

banking. 

Not so in the Shagari era of the early 1980's when the bubble burst and 

economic stabilization measures were introduced.  Money became tight 

and defaults in loan obligations started.  Today institutional lenders are 

groaning under the weight of massive volumes of non-performing assets.  

Total bank credit to the domestic economy rose by 83.5% from 18.47 

billion in December 1989 to 33.0 billion in September 1990.  Outstanding 

non-performing loans stood at about 7.6 billion in 1990.  Up until mid-

1989, it was still relatively easy to source funds in the desired volumes 

but tight monetary policy has since changed all that.  The introduction of 

the prudential guidelines on loan loss provisions and the big bang of 

March 5, 1992 when the Naira went into free fall has put pressure on the 

cost of funds and reduced lending.  There has been a lot of talk about 

bank defaults and the time has certainly arrived for these institutional 

lenders to take a fresh look at debt management. 
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The foregoing scenario assumes graver implications in a developing 

economy such as ours because financial intermediaries necessarily serve 

as catalysts for growth and development.  The banking industry provides 

a good illustration.  Recent Central Bank of Nigeria (CBN) statistics con-

tained in its Economic and Financial Reviews portray the banks as crucial 

providers of credit.  Yet the related incidence of bad debt portfolios is 

threatening the capital base of many banks and reducing investor confi-

dence in the system. 

To stay afloat and remain in business Banks and other Financial Institu-

tions must evolve a workable and efficient means of checking leaks, laps-

es, and inadequacies in the entire system of credit administration.  They 

need to deal effectively and aggressively with the problem of massive 

defaults and outright refusal to honour credit obligations so as to be able 

to cope with their increased responsibility. 

At present, most banks are ill-equipped and lack the necessary manpow-

er, skills, and resources to deal with the problem.  What this presenta-

tion does is to identify some of them and proffer possible solutions. 

Identifying the Problems 

A cursory glance at the frame work and machinery in place for credit ad-

ministration and debt recovery reveal a profile of four critical players - 

the bank creditor, the borrower turned debtor, the Lawyer and not least 

important, the Judge.  It is easy to see on the face of it that this profile is 

grossly inadequate, insufficient, and outmoded to meet the specialized 

requirements necessary to support credit administration today.  From 

the point of view of the creditor, there is the problem of lack of relevant 

and adequate background information.  It is too plain for argument that 

credit arrangements require a proper appraisal and assessment of the 

credit potential and/or worthiness of prospective borrowers.  A critical 

study of the situation will reveal a case of near hopelessness. 

Improper documentation and corrupt practices within the banking com-

munity are huge problems.  Very few banks have specialized units to pro-

fessionally and dispassionately assess and appraise information neces-

sary to take a credit decision.  Let me take some examples out of my 

practice: 

"A,” a Nigerian Company approached "B,” a Nigerian bank for various 

banking assistance in 1986.  "B" offered and "A" accepted the terms of 

an Equipment Lease.  Drawdowns were made to enable "A" purchase the 

equipment with ownership retained by "B.”  By May 1988, "A" had fallen 

into arrears on due quarterly rentals contrary to the terms of the equip-

ment lease.  "B" terminated the lease facility and instructed us to repos-

sess.  The problem was that all the addressees, residential and official 

alike of "A" together with their guarantors were false.  We had a hard 
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time tracing them. 

Another example: 

"C" a Nigerian Construction Company borrowed 3.5 million from "D" a 

Nigerian bank to execute a contract.  "C" defaulted and upon instruc-

tions we discovered that the personal guarantees were not signed, 

worse still although a deed of legal mortgage was drawn for execution, 

no one remembered to sign it, not even "D" the lending institution. 

A third example will do: 

"E,” a Nigerian Company owed "F,” a Nigerian bank.  "E" defaulted and 

fled.  We were left with the problem of recovery.  In the course of inves-

tigations, we stumbled quite by chance upon the fact that "E" had 

changed its name to "G" and was doing good business with "F.”  We 

closed in but I was struck by the fact that "F" did not realize this at all 

even though the certificate of change of name showed very clearly the 

connection between "E" and "G.” 

These examples show the chaos in the appraisal and documentation 

process of lending institutions.  The chief source of the problem is the 

absence of ancillary institutions required to support credit administra-

tion.  Lending Institutions will be hard put to divert their resources from 

their traditional commercial responsibilities of lending to engage in 

credit assessments on a meaningful scale.  Clearly, it is my view that the 

existence of an independent and efficient credit rating agency would 

help reduce the incidence of loan defaults.  Credit rating agencies are 

not at all novel. 

In western developed economies, capital and money market actors de-

pend to a large extent on credit ratings in evaluating crucial manage-

ment decisions.  In the U.S.A. for example, the individual credit ratings 

of T.R.W services, company ratings of Fitch Investor Services and the 

bond ratings assigned by Standard & Poor's and Moody's are a vital and 

very necessary adjunct of the lending and investment decision.  The 

main objects for which a credit reference agency is established is cap-

tured in the memorandum of INFOLINK LIMITED, a London based agen-

cy in these terms:- 

1. To promote, protect, maintain and assist the industry and trade of 

the United kingdom whether home or abroad in all matters affecting 

the granting of credit, the enforcement of contracts and the recov-

ery of overdue accounts and the consideration and discussion of all 

questions affecting the same. 

2. To collect, classify and register information relating to the character, 

circumstances and history of persons, firms, companies and others 

seeking mercantile or other credit at home or abroad and relating to 
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markets, trade and industrial condition exports and imports and the 

affairs of those concerned therewith and for these or any other pur-

poses to establish agencies and bureaux throughout the world. 

3. To assist in protecting the public against persons, firms, companies 

and others whose character, history or circumstances render them 

unworthy or unsuitable to secure mercantile or other credit by sup-

plying information from the registers and records kept by the Com-

pany and by making searches of official registers and records and by 

promoting and facilitating the pooling of information as to the credit 

standing of customers and the interchange of information with oth-

ers and by procuring information from any other source which may 

be or may become available to the Company and which may directly 

or indirectly help any persons, firm or company concerned in regard 

to another person, firm or company with whom such personal firm 

or company may be doing or be proposing to do business or in con-

nection with any matter in which such person firm or company may 

have a commercial or financial interest. 

Our earlier illustration of the limitations of the "in-house" banking mode 

of status inquiries clearly demonstrates the need for independent credit 

ratings agencies capable of monitoring individual and company credit 

risk.  The catch term, credit risk, is the financial and moral risk that an 

obligation will not be paid and a loss will result. 

The credit reference agency ought therefore to supplement and inter-

pose between the lending institution/creditor and the borrower/debtor.  

The other point to be taken up is about levels of intervention between 

the Creditor, Debtor, and the Lawyer.  Lending institutions simply require 

to seek advisory and other services if credit activity will not be paralysed 

by the phenomenon of bad debts.  These services will take the shape of 

credit brokerage, debt adjusting, collecting, counselling, and factoring 

Services and ultimately recovery action. 

Credit brokerage is the effecting of introductions of persons desiring to 

obtain credit.  There is then an obligation on the part of the broker if de-

fault occurs.  This is a kind of guarantee against which lenders can hedge.  

Debt adjusting is a service that enables rescheduling proposals be negoti-

ated with the creditor on behalf of the debtor for the discharge of a debt 

or taking over in return for payments by the debtor the obligations to 

discharge a debt.  Factoring is simply a technique to buy a debt off the 

creditor at a discount. 

Factoring is a role the newly introduced discount houses will play on the 

interbank money markets.  The advantage to the banks of the levels of 

intervention described in the chain of credit administration is desired for 

many reasons.  The first is that it allows the bank concentrate on its pri-
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mary and essential function of lending money.  The second is that it as-

sures the lending institution of levels of ancillary services with a good 

and quick possibility of recovery of debts without resort to litigation, 

which is by no means effective.  It is when these measures fail to pro-

duce the results that the Lawyer is consulted.  The banks need to bear in 

mind that the expense of litigation is a real problem and is one reason 

why the time has come for careful selection of external solicitors suffi-

ciently professionalized and skilled to undertake debt recovery action.  

No longer should banks retain solicitors without special skills.  It clutters 

the whole process.  Enough on this lest I am accused of putting down 

what is truly a noble and very learned calling. 

The fourth intermediary in the chain of credit administration is the 

Judge.  When all has failed, it is the Judge who ultimately adjudicates 

loan recoveries.  It is common knowledge that the volume and complex-

ities of economic activity requires that mercantile disputes be resolved 

with speed and efficiency so that the proliferation of economic activity 

be not hampered.  Regrettably, our judicial machinery has failed to keep 

pace with modern trends. 

In my view, a substantial part of the problem arises from the fact that 

little attention has been paid to the workings of the ultimate dispute 

resolution/debt recovery mechanism, viz., the courts.  The lending insti-

tutions have regrettably shown surprising disinterest here.  We readily 

acknowledge that there are various stages in which the problem of debt 

management and control may be tackled. 

These include as we have shown earlier on, screening and appraisals 

(including debt classification) documentation and the levels of ancillary 

services such as credit ratings, debt adjusting, counselling and factoring.  

The point remains however that the judicial system is the ultimate insti-

tution on debt administration and it is quite important that the lending 

institutions show more interest in its workability.  It is as simple as that. 

I have been, as indeed other lawyers have been, confronted with the 

inadequacies of the judicial process in the course of my practice.  I re-

member quite vividly an encounter with a certain Mrs. O who came to 

see me in chambers demanding to know why a simple and straightfor-

ward case of possession must take 3 years to litigate.  She was very des-

perate, she said, to recover possession of her property.  She had been 

recently retired from her job and had nowhere to live.  I patiently ex-

plained that the problem was with our justice delivery system.  It was 

simply too slow, outmoded and expensive.  I spoke about two tech-

niques designed to ensure speedy resolution of disputes including debt 

recoveries. 

These were the procedures for default and summary judgements, com-
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monly known as the order 9 and 10 procedures.  I regretted that in spite 

of the clear provisions of these rules, there was nonetheless considera-

ble judicial reluctance to use them.  I pointed out that in cases where the 

issues were usually quite straightforward, the judges refused to apply 

them.  I referred her to the famous case of NIZISHAWA vs. JETHWANI 

where the facts were quite simple.  Nizishawa gave a loan of 3 million to 

a motor company, which was guaranteed by Mr. Jethwani.  The loan 

agreement was fully documented and when the motor company default-

ed, Nizishawa instituted action to recover against Jethwani as guarantor.  

An application for summary judgement was put in by Nizishawa.  In spite 

of a surfeit of uncontroverted documentary evidence, the Judge refused 

to enter Summary Judgement in favour of Mr. Nizishawa.  The judge-

ment was later criticized and overturned by the Supreme Court but it still 

is the trend in the High Courts, where there is to be noticed extreme ju-

dicial reluctance to utilize the summary trial procedures. 

The other problem is that the judicial process lends itself to ready abuse.  

Bank recovery cases suffer on account of it.  Let me draw again from my 

practice: 

"H" borrows a huge amount from bank "J.”  The loan is secured by a legal 

mortgage over "H's" landed property giving "J" the power to sell "H's" 

property, without recourse to the court, in the event that "H" defaults in 

his payment obligations.  The mortgage security is properly documented 

and all necessary legal requirements are satisfied.  "H" eventually de-

faults.  "J" serves "H" with a notice of sale (as required by law).  Upon 

receiving the notice, "H" proceeds straight to court and on the basis of 

spurious and often concocted allegations, obtains an injunction behind 

the back of "J" restraining it from enforcing the security pending the de-

termination of a wholly frivolous case that takes years to conclude.  It 

does not matter to anyone except of course "J,” the frustrated lender 

that the case drags on.  What is important for "H" is that he has succeed-

ed in achieving substantial delay, which is the greatest impediment in 

most debt recovery actions. 

This example is given to illustrate that the judicial machinery is in need of 

urgent reform.  A situation in which some Judges grant injunctions with-

out carefully balancing the interest of the parties leaves much to be de-

sired. 

Having studied the problems carefully, I discern two major factors why 

the judicial process is lagging:- 

1. Obsolete Laws (Particularly with Regard to the Rules of Procedure): 

The various High Courts still operate Rules of Procedure that were 

designed to meet the litigation requirements of two to three decades 

ago.  It is interesting to note that while some other Commonwealth 
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countries, e.g. the United Kingdom and Australia, have long institut-

ed Rules of Court specifically designed to meet the peculiar require-

ments of their mercantile communities, there are no such rules in 

any of the High Courts Civil Procedure Rules extant throughout this 

country. 

2. Judicial Attitude: Even where some of the procedures/mechanisms 

available in our extant Rules of Court are capable of achieving 

speedy dispute resolution/debt recovery, our Judges are not ade-

quately sensitized to employ these mechanisms to meet the peculiar 

requirements of the mercantile community.  This principally arises 

from lack of specialization and inadequate continuing education fa-

cilities for judicial personnel. 

What Has Been Lacking? 

Considering that the Nigerian mercantile community (and particularly, 

the banking sector) depend, to a large extent, on the judicial machinery 

for the recovery of its claims and the resolution of its disputes, I am of 

the view that the community has shown insufficient interest in the 

workings and progress of the judicial system.  I think that the Nigerian 

mercantile community, acting on a common interest-group platform, 

can effectively pressurize the legislative authorities into effecting the 

improvements in the judicial/legal framework necessary to meet its pe-

culiar litigation requirements.  In England, there has (since 1970) been a 

distinct division of the High Court, known as the Commercial Court, pre-

sided over by Judges having specialized experience in matters involving 

banking, insurance, the interpretation of mercantile documents, etc., 

and administering special rules of procedure designed to meet the re-

quirements of the English mercantile community.  It should also be not-

ed that there is in England, a "Commercial Court Users Liaison Com-

mittee,” composed, in the main, of Commercial Court Litigants and their 

professional legal advisers.  The Committee has, over the years, proved 

to be a dynamic and effective channel of communication between the 

English Mercantile Community (the major users of the Commercial 

Courts) and the legislative/judicial authorities responsible for law reform 

and administration.  The Committee has also proved to be of immense 

value in the process of updating, and monitoring the Rules of Court ad-

ministered by the Commercial Courts.  The Committee has enjoyed re-

markable support and encouragement from the Judges of the Commer-

cial Courts.  In 1986, a Working Party of the Practitioner Members of the 

Committee issued detailed practice directions in the form of a "Guide to 

Commercial Court Practice" which directions were aimed at advancing 

practical recommendations by mercantile law legal practitioners as to 

how the procedures of the Commercial Courts may be employed to 

meet the interests of the mercantile community, and also at drawing 
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attention to various provisions of the Procedure Rules that had, in the 

past, been overlooked.  The "Guides" received the approval of the Com-

mercial Court Judges and are presently being implemented. 

It is against this background that I propose, in Nigeria, a Forum for Com-

mercial Court-Users.  I think that the time has come for the Nigerian mer-

cantile community to show more interest in the workings of the machin-

ery upon which its ability to recover its claims settle its disputes ultimate-

ly depends.  I discern three broad aims of the Forum: 

1. Data Collation: Data Collation is a necessary exercise in determining 

the general debt-recovery and dispute resolution requirements of 

the Nigerian mercantile community, assessing the extent to which 

the judicial machinery has been able to meet these requirements, 

and evaluating the impact of the judiciary's failures on the general 

state of the Nigerian economy.  More importantly, the presentation 

of cogent statistical data is crucial in drawing the attention of the leg-

islative authorities to the urgent need to review the legal framework 

in order to make the judicial machinery more responsive to the pecu-

liar needs of the mercantile community. 

2. Interest-Group Pressure: The existence of a common interest-group 

platform of mercantile litigants will, in my view, bring the failures of 

the judicial machinery in assisting debt-recovery and claims-

settlement endeavours to the centre of public attention, and thus 

strengthen the impact and credibility of a campaign for law reform to 

meet the litigation needs of the mercantile community.  Most im-

portant, the primary task of the Forum will be to press for the estab-

lishment of a Mercantile Division within the existing High Court 

framework, to be manned by Judges having specialized knowledge in 

mercantile law.  This, I foresee, will have immense advantages.  Spe-

cialization necessarily entails skill, speed, and efficiency.  The peculiar 

requirements of the business world require that mercantile disputes 

be resolved by Judges who are particularly sensitized to the require-

ments of the mercantile community.  Under the existing framework 

the tendency is there for a Judge to bring the same attitude to bear 

on a crucial debt-recovery dispute as he would bring to bear on, say, 

a matrimonial dispute.  There is need for judicial specialization, and 

only a dynamic and organized interest group of mercantile litigants 

and their professional legal advisers can advance the task of lobbying 

the relevant legislative authorities to appreciate the need. 

3. Studies, Seminars, and Workshops: Achieving the establishment of a 

Mercantile Division within the High Court will be the first step to-

wards ensuring speedier judicial resolution of mercantile disputes.  

The function of the Forum should not stop there.  It ought also to 

extend to organizing intellectual fora (seminars and workshops) 
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where views can be discussed, and guidelines issued aimed at im-

proving and/or adapting extant Civil Procedure Rules to meet the 

litigation requirements of the mercantile community.  It may also 

embark upon the publication of Mercantile Law & Procedure litera-

ture to promote enhanced efficiency among mercantile Judges and 

Lawyers.  I believe also that the Forum may be an appropriate 

platform to evolve and implement training programs for the benefit 

of banking staff engaged in credit operations, to ensure that loan 

documentation exercises are carried out in such a way as to aid effi-

cient recoveries. 

I think that the proposed forum may ideally comprise the following, (the 

list not being meant to be conclusive): 

1. Target Sectors of the Mercantile Community, e.g.:- 

 Banks, 

 Other financial institutions, 

 Insurance Companies, Government Credit Organizations (e.g. 

the Students Loans Board, the Peoples Bank, the Agricultural 

Credit Guarantee Scheme board, etc.), 

 Interested Chambers of Commerce & Industry, 

1. Firms of Legal Practitioners involved in mercantile litigations. 

2. Professional bodies and educational institutions of Bankers, Law-

yers, Insurance Companies, etc. 

I should say a word, even if in passing, about the Execution of Judge-

ment Debts.  It is obvious that the enforcement process is the ultimate 

technique that enables a creditor recover a debt.  Judgement alone is 

useless.  It merely gives the creditor the right to enforce it.  It is with 

some regret that it must be noted that the extant machinery for execu-

tion of judgements is in utter chaos.  The enforcement of a judgement 

depends on the efficiency, honesty, and effectiveness of the sheriff.  In 

practice, the sheriff’s office has proved ill-equipped, hopelessly under-

manned, and ill-trained to carry on this very vital assignment.  The red 

tape that is required to be cut just to get the enforcement process going 

is monumental.  There is an over concentration of extra judicial func-

tions in the administrative machinery of the courts which have no spe-

cial skill training and knowledge to be effective.  The enforcement of 

judgement process is one of them.  I venture to say that the time was 

never more auspicious for serious consideration to be given to the need 

to commercialize and indeed privatize the extra judicial functions in the 

Courts system.  If I had a hand in the process I would without hesitation 

privatize and commercialize the sheriff’s office.  All that it should take is 

to allow fit and proper persons worthy of character to get licensed as 
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bailiffs.  A judgement creditor would then have a choice and the ensuing 

competition should enhance the quality of the enforcement process.  Let 

me rush to my conclusions and deal with possible solutions and sugges-

tions. 

Possible Solution/Suggestions 

Supply-Side Solutions 

Supply side solutions are taken from Arthur Laffer's theory that problems 

are often always resolved by working at their causes.  If credits that go 

out are more effectively appraised, there is no question that the volume 

of bad debts will shrink.  The prevention of bad debts is more important 

than the cure.  The missing links we have identified in the chain of credit 

administration require to be filled if pre-emptive measures will be effec-

tive.  A whole new institution built around ancillary credit services re-

quires therefore to be in place.  I have already referred to some of them 

elsewhere in this presentation.  But it bears repeating that ancillary ser-

vices will divest the credit institutions of the responsibility of collecting, 

collating and analysing the necessary data on all their present or proba-

ble debtors - a function which, as shown earlier they are ill-equipped to 

perform.  Investors should establish business concerns such as Credit 

Reference Agencies specializing in Credit Brokage and providing debt 

counselling facilities.  This should cement the existing gap in the debt 

recovery profile i.e. as between the Banks and their debtors where credit 

facilities are provided to debtors without proper credit analysis.  I should 

add that these services already exist in a number of countries. 

It is also important to encourage the establishment of debt factors, who 

will be given special statutory and judicial recognition and for a fee 

would buy up existing debts and obligations arising from commercial 

transactions. 

These agencies will then be responsible for pursuing and recovering 

debts through specialized channels established for that purpose.  The 

English Consumer Credit Act of 1974, which makes provision for the es-

tablishment of these agencies and the machinery for their operation, is a 

reference point and can be and should be adapted to meet the particular 

and peculiar requirements of the Nigerian situation. 

Demand-Side Solutions: Judicial Specialisation 

Andrew Theunisen, author of the valuable book - A guide to Successful 

Debt Collecting - says that once credit has been given there will always 

be slow payers and defaulters.  Theunisen recognized that no credit ad-

ministration is infallible and that there will always be that bad debt.  So it 

assuages the creditor if the Legal and Judicial process works efficiently. 

It is imperative, therefore, that the present substantive and procedural 
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Laws on debt recovery be given a complete overhaul and re-appraisal to 

accommodate the special needs of the commercial community resulting 

from the increased level and scope of credit transactions in the econo-

my.  Debt recovery actions need to be speedily considered and dis-

pensed with in other not to hinder the fast-paced flow of activities in 

the capital and credit markets.  At the moment, however, there is no 

specialized unit within our judicial system in this regard as against other 

jurisdictions like England and Australia that have recognized the necessi-

ty for their establishment.  The creation of a Mercantile Division in the 

High Court presided over by Judges specially trained in commercial 

transactions is absolutely necessary. 

Again, there is a pressing need to overhaul the present system where 

there is over concentration of extra-judicial functions in the administra-

tive machinery of the courts.  There is the need to encourage self-help 

measures and privatization of the non-judicial functions of the courts to 

enhance greater efficiency and speed. 

Much can be done in the area of enforcement of court judgements in 

recovery cases.  In the case of corporate debtors, an efficient Registry of 

debts may be established and professionally run as an independent unit 

outside the administrative sphere of the courts where any debtor 

against whom judgement has been given for the recovery of a debt and 

who has failed to liquidate same within a specified time would auto-

matically go into default.  Its activities would then be taken over by a 

Public Receiver/Liquidator specifically appointed for that purpose and 

charged with the responsibility of administering the affairs of the Debtor 

until the judgement debt is liquidated. 

Conclusion 

The imperatives of the new information age tell us that the entire prob-

lem of debt recovery can be greatly reduced with increased efficiency in 

the process of debt administration and management.  A complete over-

haul of the judicial machinery with the establishment of specialized 

Mercantile Courts manned by specially trained and skilled personnel 

saddled with the responsibility of speedily disposing of debt recovery 

cases will help.  This then is part of the case for new debt recovery strat-

egies. 

Recommended Action 

1. Banks should improve in house credit assessments and appraisals. 

2. Investors should take up the challenge to fill the missing links in the 

credit administration chain. 

3. Lawyers should be carefully selected for their expertise and profes-

sionalism in debt recoveries. 

It is also important to 

encourage the 

establishment of debt 

factors, who will be 

given special 

statutory and judicial 

recognition and for a 

fee would buy up 

existing debts and 

obligations arising 

from commercial 

transactions. 
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4. The legal and judicial process should be overhauled to take account 

the modern needs of the mercantile community 

5. Credit Institutions should organize a forum to ensure the accomplish-

ment of 1-4 above. 
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If credits that go 

out are more 

effectively 

appraised, there is 

no question that 

the volume of bad 

debts will shrink.  

The prevention of 

bad debts is more 

important than the 

cure 


