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A Project for the Reform of Banking Laws as They 

Relate to Debt Administration 

T he legal framework and legal institutions within which the 

Banking/Financial sector operates have suffered a consider-

able degree of neglect over time.  Although the supply of 

credit facilities remains the crucial function of banking and other finan-

cial institutions, little (if any) attention has been paid to enhancing the 

legal processes and institutions that create a conducive environment 

for credit activities.  Happily, there is an emergent consciousness of this 

fact among operators of the financial system.  For example, August 

1992 witnessed the birth of an Association of Banks' Lawyers, which 

has begun to explore the problem of bad debts vís-a-vís the legal re-

gime governing the debt recovery process.  The Association of Banks' 

Lawyers (ABL) was itself preceded by our proposal in December, 1991/

January, 1992 that a Forum for Commercial Court Users (FOCCUS) be 

established as a pressure/lobby group to catalyse an overhaul of the 

Laws and Judicial institutions which facilitate (among other things) the 

debt recovery endeavours of Banks and other financial institutions. 

There are considerable meeting points between the objectives of the 

Forum for Commercial Court Users (FOCCUS) proposed by us, and the 

areas of concern addressed by the Association of Banks' Lawyers (ABL).  

These problems were discussed extensively at a Seminar on "Debt Re-

covery Problems and Solutions - The Nigerian Experience" held on No-

vember 24, 1992 and organised by the Association of Banks' Lawyers 

(ABL).  The major conclusions reached at the Seminar have been summa-

rised in a draft Communiqué prepared by the ABL.  What remains is to 

outline and pursue a concrete programme of action for bringing these 

recommendations into practical effect.  The following is our proposal for 

implementing reform in the identified areas of concern.  Our proposal 

proceeds in two major stages: 

1. First, we identify the major target areas requiring reform through 

legislative action, and 
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2. We outline a programme of activities to facilitate the required re-

form. 

Areas of Focus 

1. Credit Referencing and Credit Analysis (Credit Support Functions):  

The ABL's Communiqué notes that inadequate background 

knowledge about borrowers and poor credit analysis are among the 

reasons why bad debts occur.  We have advocated, on various occa-

sions in the past, a legal and institutional regime for credit referenc-

ing and analysis agencies.  The in-house credit analysis method pres-

ently operating usually does not go beyond peripheral inquiries into 

the borrower's repayment capacity.  Credit referencing and analysis 

ought to be encouraged as an independent financial function along-

side banking, venture finance and mortgage finance, with appropri-

ate statutory controls to ensure the integrity and efficiency of credit 

reference institutions and their operators.  Such institutions can also 

provide other credit support services like credit brokerage, debt ad-

justing, collecting, counselling, and factoring. 

2. Special Courts and Special Rules of Procedure: Between March and 

June 1992, we conducted a tentative inquiry into the workings of the 

Lagos State High Court with a view to ascertaining its efficacy (or oth-

erwise) vís-a-vís the debt recovery endeavours of Banks.  Our find-

ings confirmed our apprehensions that the judicial system has fallen 

considerably behind what is required to meet the volume of modern 

day litigation requirements of the financial sector.  These findings are 

published in an Interim Report: "Debt Recoveries and the Judicial 

Process” which was presented before a joint meeting of Banks' Rep-

resentatives and Debt Recovery Lawyers held on July 31, 1992.  The 

Report also outlines a few tentative proposals for reform, including 

the establishment of special Commercial Courts and the operation of 

special Rules of Procedure in debt recovery cases to facilitate expedi-

tious hearings.  The ABL's Communiqué too identifies slow Court pro-

cesses and Court congestions among the problems encountered in 

the process of debt recoveries. 

3. Alternative Debt Recovery Proceedings Bankruptcy, Winding-Up, 

etc.: To ease the pressure on the conventional debt recovery meth-

ods (the simple action for debt and enforcement of securities), alter-

native channels ought to be opened up.  Insolvency proceedings 

(bankruptcy against individual debtors and winding-up against corpo-

rate debtors) are possible options that have not been explored fully.  

The legal regime governing bankruptcy proceedings relegate the pro-

cedure to a purely ancillary process in the debt recovery endeavours 

of Banks and financial institutions.  There is an urgent need to ele-

vate the bankruptcy process into a substantive debt recovery mecha-
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nism through a radical overhaul of the Bankruptcy Act, 1979.  The 

winding-up process under the Companies and Allied Matters Act, 

1990 also requires legislative review to make the procedure more 

effective. 

4. Equipment Leases: The Equipment Lease is becoming an increasing-

ly important mechanism for financing the fixed asset requirements 

of major business ventures.  Figures released by the Equipment 

Leasing Association of Nigeria (ELAN) estimate the total value of 

equipment lease transactions in Nigeria for 1991 at about four hun-

dred million Naira (400,000,000:00) per annum, and it is projected 

that this figure is likely to increase sharply over the next couple of 

years.  However, the legal regime governing equipment lease gives 

very little protection to the creditor.  It often turns out, in practice, 

that the repossession rights included in lease agreements in favour 

of the creditor are illusory, as law enforcement agents are reluctant 

to assist creditor's repossession endeavour in the event of default by 

the debtor.  Legislative reform is required to elevate repossession 

rights into something analogous to the formal judgment of a Court 

of Law in respect of which execution can issue against the debtor in 

the event of default, and with the assistance of Law enforcement 

agencies, after requirement as to registration of the repossession 

rights have been complied with. 

Programme of Activities 

Having outlined the target areas that need to be addressed to achieve a 

radical overhaul of the legal framework governing credit activities, our 

attention must necessarily focus on the question of implementation.  

The ABL's Seminar on "Debt Recovery Problems and Solutions - The Ni-

gerian Experience” has provided an ideal starting point from which fur-

ther activities will flow.  We propose that further activities must proceed 

in the following stages: 

1. Putting up Draft Legislation/Codes on the Relevant Target Areas: 

The efforts of major Legal Consultancy Firms can be enlisted to put 

up comprehensive draft legislation/codes in respect of each target 

area mentioned above.  Invariably, a great deal of background re-

search requires to be done as a prelude to instituting legislative re-

form.  While the experiences of other countries (e.g. the USA's mod-

el of credit referencing agencies, or Britain's experience with Com-

mercial Courts, Insolvency Practice, etc.) are worthy of close study, 

Law reform must be patterned to fit into Nigeria's peculiar socio-

political context.  The draft legislation/codes that emerge from this 

exercise should serve as working papers for further discussions at 

Workshops/ Seminars and at Committee levels in the National As-

sembly and State Houses of Assembly. 
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2. Public Awareness Activities: Deliberations on the floors of the Legis-

lative Houses will invariably be stimulated and assisted by public 

awareness programmes such as media focus (features, documenta-

tions), workshops, and seminar.  The Nigerian Television Authority 

(NTA) has indicated its willingness to do a 13-part documentary to 

address the major issues involved in the target areas mentioned 

above.  Other agents of the mass media can be enlisted to provide 

information and enlightenment support. 

3. Legislative Lobbying and Judicial Networking: Activities aimed at 

achieving reforms are expected to culminate in the proposal and 

adoption of Bills by the National Assembly and State Houses of As-

sembly.  There is the need to have a strong, central lobby/ pressure 

group to co-ordinate legislative lobbying all over the Federation.  This 

is particularly important with regard to those areas of reform (which 

fall within the legislative jurisdiction of individual States; for example, 

the creation of Commercial Divisions in the High Courts, and the en-

actment of special Rules of Procedure for Banks' debt recovery suits.  

The Chief Judges have a role too. 

4. A Comprehensive Book on the subject of Debt Administration:  This 

is imperative. There is none. 

Conclusion 

The proposals outlined above, by no means exhaustive, are expected 

nonetheless to achieve a radical overhaul of the legal regime governing 

credit activities of Banks and other financial institutions.  Invariably, the 

programme of activities outlined must span a considerable period before 

full implementation is realised, but the central thrust of our proposals is 

that the time has come elevate our activities above the level of dis-

course, and on to concrete action.  Banks need to realise that today debt 

recovery is as important in shoring up the deposit base of Banks as is the 

traditional methods of primary deposits. 

Critical Mass 

This is a huge project.  Banks already know the value of appropriate debt 

administration, yet there is not a corresponding willingness to act to 

achieve real results.  Two things are necessary: 

1. Networking:  Within the Banking community, note ELAN, Money 

Market Association, the Financial Houses Association, the Mortgage 

Association, Treasurers, NDIC, CIBN, Bankers Committee and, ulti-

mately, the newly formed General Assembly of Banks' Chief Execu-

tives.  We have to get their support to magnify the pressure. 

2. Funding: Let us not under-estimate the scope of this project.  It is a 

huge and costly one and, indeed, the first task that must face us is 
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