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A Case for Fresh Initiatives in Maritime Laws (I) 

M arine Adventure has come a long way since Lloyd 

(later Lloyds Insurance) first opened his coffee shop in 

London centuries ago to place bets on what ship 

would complete a sea voyage.  Those were the days when maritime 

business was regulated by the custom of the great European Mer-

chants.  But that was all a long time ago. 

So Nagrenda Singh is absolutely right to say that Merchant Shipping is 

today chiefly regulated by a plethora of bipartite agreements, multilat-

eral treaties, and international conventions.  What he omitted to say, 

however, was that those rules were primarily formulated to protect a 

small but powerful conclave of European Merchant Marine.  It is im-

portant to understand from the outset that these rules were largely de-

signed at a time that no African country owned a vessel even though 

they generated much cargo.  The underlying philosophy of the rules was 

thus to insulate foreign ship owners from liability from the perils of ma-

rine adventure. 

Several complex techniques and formulae were designed to achieve this.  

The principal one was perhaps the 1924 International Convention for the 

unification of certain rules relating to Bills of Lading signed and ratified 

on our behalf by Britain.  The convention, commonly called the Hague 

Rules was amended by the Hague/Visby Rules in 1968 but the Hague/

Visby regime did not depart radically from the Hague system.  It basically 

favoured shipowning and industrial nations.  Hence the initiative by third 

world nations for the adoption of a more radical maritime regime to bal-

ance the interest of ship owning states and cargo generating states.  The 

result was the adoption on 6th March 1978 of a new convention now 

referred to as the Hamburg Rules.  Regrettably, though, much shipping is 

still regulated by the old Hague Rules, and as Louis Mbanefo (S.A.N) says, 

the choices facing Nigeria and indeed other African States are whether 

to; 
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i) Retain the old Hague Rules 

ii) Adopt the Hague Visby amendments, or 

iii) Apply the Hamburg Rules 

I have no hesitation settling for the Hamburg Rules, as anyone familiar 

with the subject will readily agree.  I settle for the Hamburg regime for a 

number of reasons chief of which is that the shipowner's responsibility 

under a contract of affreightment achieves a more equitable balance be-

tween him and the cargo interest (which is us).  A contract of affreight-

ment is simply a marine adventure where a shipowner puts out his vessel 

for hire to a cargo owner from a port of loading to a port of discharge. 

The contract of affreightment is evidenced by a Bill of Lading which is a 

document issued by the shipowner to the cargo owner containing lead-

ing terms regulating the rights and obligations of the parties.  The bill of 

lading, as its name suggests, is proof that goods are laden on board ship 

and is the buyer's guarantee that he will receive his goods in due course 

or if they be lost or damaged that he will have recourse either against 

the shipper, the carrier or insurer.  The chief difficulty with the Hague 

Rules is that it was mainly devised to exonerate shipowners by excluding 

every conceivable liability for loss or damage to cargo, to the detriment 

of cargo generating states such as Nigeria.  Let me look at some random 

examples:- 

1. Exclusion Clauses: The exclusion clauses in a bill of lading permit the 

shipowner to wholly exclude or limit his liability for lost or damaged 

goods to a fixed sum per package or unit (say £100 per unit).  This clause 

was conceived back in 1924 when all a stevedore could carry was a small 

package and it works great hardship to a cargo interest if liability is still 

based on those measures particularly in the context of containerization.  

Obviously, a container is radically different from a pallet, yet both are 

basically regarded as units or packages in calculating damages under the 

Hague regime.  The Hamburg Rules, however, use a mixed index of calcu-

lation based on weight, size, and units.  The difference is clear. 

2. Notice Of Claim Clause: The notice of claim clause is a procedure de-

signed by the Hague Rules which require that the cargo interest notify a 

carrier of loss or damage to his goods at the time he takes delivery or if 

the loss or damage is not apparent then within 3 days of delivery.  The 

notice must be supported by suitable documentary evidence but it is ob-

vious that this is unfair to the cargo interest having regard to the tedious 

procedures for discharge and delivery of goods in the ports, particularly 

in Nigeria.  An even greater problem for the cargo interest is that most 

bills of lading - except those subject to U.S Laws -do not specify a sanc-

tion for failure to give notice within time or at all.  This gap in the law has 

caused considerable difficulty and led to the widespread view that failure 
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to give notice is a bar to suit.  This mistaken view of the law was unfor-

tunately adopted by the Nigerian Court of Appeal in KAYCEE (NIG.)  LTD. 

vs. PROMPT SHIPPING COMPANY 2 NWLR PART 23, PAGE 458.  In prac-

tice, this has resulted in cargo interests being deprived of millions of 

Naira by unscrupulous carriers.  Happily, the Supreme Court has now 

overturned the decision of the Court of Appeal; but is not legislation re-

quired to set matters at rest? 

3. Time-Bar Clauses: The Hague Rules contain provision that limit the 

time available to cargo claimants to bring suit against the carrier.  It is 

within one year after delivery.  This clause is a common feature of bills 

of lading and one of the justifications offered for it is that to allow a 

claimant more time to bring suit would make the risks of marine adven-

ture too great.  A carrier would never be certain what claim or suit it 

would likely be faced with, it is argued.  This rule has in practice raised 

questions of considerable difficulty.  The first is how to ascertain when 

the limitation period begins to run.  The jurisprudence is mixed.  One 

view is that time begins to run when cargo leaves the ship's tackle.  Oth-

ers say it is when the consignee or his agent comes forward in accord-

ance with the terms of the bill of lading to take delivery.  Again, when 

will time begin to run if there is misdelivery or no delivery?  Although 

the cases are confusing, it would seem that time begins to run from the 

date the goods should have been delivered.  A more difficult problem 

arises when protracted negotiations occur between carrier and claimant 

over lost or damaged goods.  In Nigeria, this is the favoured ploy used by 

ship agents to stall unsuspecting consignees until time for suit lapses.  

Kingsley Usoh, the Executive Director of the Shippers Council has written 

extensively about it.  In one paper on the review of maritime laws pre-

sented at a seminar, Usoh says, 

"Most local agents are in the habit of deliberately applying one delay 

tactics or another in order to frustrate genuine claims against their prin-

cipals.  They connive with such principals to deceitfully and continuously 

exchange correspondences designed to raise the hopes of the claimant.  

They do this until such a time that the claimant can no longer have the 

opportunity to apply to the court for a writ.  It is important to mention 

that during the period of correspondence exchanges, the agent or his 

principal would cleverly avoid accepting liability.  The prolonged ex-

changes would continue until the expiration of twelve months and the 

shipowner or his agent would resort to the law to claim immunity in the 

pretext that it is time barred.” 

Let me demonstrate how Usoh's illustration works in practice.  It con-

cerns a Nigerian Insurance Company as the Insurer of goods, a Nigerian 

ship agent acting for Hong Kong based shipowners, a Bermuda regis-

tered ship's Protection and Indemnity Company (i.e. P & I Club) with op-
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erational offices in the United Kingdom. 

This is the case: 

The Nigerian Insurance Company "A" insured 42 containers of canned 

mackerel fish under Bill of Lading 1 and 2 shipped on board M/V OLISA.  

The vessel berthed at Apapa March 1982 and discharged 32 containers 

of fish.  In other words, the ship discharged 10 containers short.  "B", the 

consignee, protested to "C", the local ship agent.  As a result "C" issued 

discrepancy certificates to enable "B" claim against the insurers on the 

basis of which "A", the insurer settled "B's" claim in August 1982.  In Oc-

tober of the same year, "A", exercising his right of subrogation under the 

insurance policy with "B" reverted to "C" as the agent of the ship for re-

covery of 0.143 million value of the 10 lost containers and was assured it 

was being considered.  "A" followed up with reminders to "C" and was 

again assured that the request had been directed to the shipowner in 

Hong Kong for consideration.  "A" sent reminders to "C" in January, and 

in February 1983 applied for the life of claim to be extended.  (Bear in 

mind that suit time would run out in March, 1983)  "C" replied assuring 

"A" that the application had been sent off to their principals for consider-

ation.  "A" sent reminders but no replies were received.  In November 

1983 "C" wrote "A" in these terms: 

"We acknowledge receipt of preceding correspondence on subject 

matter and enclose as evidence copy of our letter to our principals and 

their P and I Club indicating continuity in exchange of correspondence on 

the subject. 

"By the said reply you will see that the long-time silence alleged is not 

substantiated.  The matter as it now stands is being handled by our P & I 

correspondent and as promised, a feedback on receipt will be communi-

cated to parties concerned in no distant future.” 

(Notice how actual liability is carefully avoided)  Then the bombshell. 

In December, 1983, "C" wrote to "A" informing them that the shipowner 

had disclaimed liability because under the Hague Rules the claim became 

time-barred on the anniversary of the final date of discharge (March 

1982) unless time was voluntarily extended by the shipowner and as no 

such agreement was obtained the claim was barred.  The shipowner’s 

agent cheekily concluded their comments by stating that if "A" was con-

cerned that extension of suit time would not be granted then the correct 

procedure would have been to apply to the court for a writ within time.  

All very true. 

Some jurisdictions disallow this sort of sharp practice and Prof. Tetley 

has noted in his book on Marine cargo claims that "there is a case in 

which a court held that a suit was not time barred although brought 18 

months after delivery but promptly after the claim had been finally re-
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jected by the carrier where active negotiations had been carried".  It 

must be noted that this is not the case under Nigerian Law and a con-

signee is advised to file suit well within 12 months after his cause of ac-

tion arises.  The three examples I have looked at are just a few tech-

niques permissible under the Hague Rules that stifle shipping.  Before I 

consider how the Hamburg Rules got over some of them, I think it is ap-

posite that I mention another even more sinister way by which shipping 

suffers.  It is all about the problem of Maritime Frauds.  I am the first to 

admit that the phenomenon of maritime frauds is not wholly attributa-

ble to the defects in the Hague Rules.  But the rules do have a hand in it 

and it is only fitting that I allude to them in the context of this general 

discussion.  Permit me, nonetheless to reserve the point for the next 

instalment, lest you lose interest. 
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